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by family mediators interested in sharing knowledge and setting guidelines for mediation. MCFM
is the oldest professional organization in Massachusetts devoted exclusively to family mediation.



From The President: Lynda J. Robbins

Happy New Year! Amazingly, I am in the final phase of my two-year term as
President of MCFM and this has been a very busy time.  I have enjoyed working
with our great Board and getting to know so many of you.  We have welcomed
our new administrator, Ramona Goutiere, who is doing an incredible job of
organizing us and upgrading our systems.

I hope you have renewed your dues for 2008 and joined the Referral Directory.
The renewal process has been improved to make it easier than ever for you to
continue your membership with the state’s leading family mediation
organization.  All member information is now housed in a single, online
database. We’ve combined existing electronic lists, hard-copy file information
and “shoebox” notes into one source that can be used for multiple purposes,
from e-mail blasts to “Family Mediation Quarterly” mailings to preparation of
the printed 2008 Referral Directory.

You may recall that we upgraded the MCFM website a couple of years ago so
that you could update your member listing directly on the site. We did this so
your contact information would always be up-to-date and clients could get to
you quickly and easily.

This system, however, is only as good as you make it.  Log on to the “Members
Only” section of the MCFM website regularly to check your listing and keep it
updated.  Now that we’ve consolidated our databases, MCFM will also be using
this information to contact you and to prepare materials. We’ll send you an
occasional e-mail reminder to verify your information online, but the ultimate
responsibility to keep everything updated is yours.  So help us help you!

If you have forgotten your user name or are having trouble accessing your
information, please e-mail us at masscouncil@mcfm.org or leave a voicemail at
781-449-4430.  We’ll be happy to guide you through the process.

We’re excited about our new database management capabilities and the
improved level of service we’ll be able to offer in 2008. Most of all, we want to
thank you for your continued support.  You’ve made it all possible!

New Year’s Resolutions are always so easy to make and so hard to keep.
Resolve to keep your MCFM information up to date.  It is an easy resolution to
keep and it will reward you throughout the year!

Family Mediation Quarterly
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The FMQ is dedicated to family mediators working with traditional and non-traditional
families. All family mediators share common interests and concerns. The FMQ will
provide a forum to explore that common ground.

The FMQ intends to be a journal of practical use to family mediators. As mediation is
designed to resolve conflicts, the FMQ will not shy away from controversy. The FMQ
welcomes the broadest spectrum of diverse opinions that affect the practice of family
mediation. 

The contents of the FMQ are published at the discretion of the editor, in consultation with
the MCFM Board of Directors. The FMQ does not necessarily express the views of the
MCFM unless specifically stated. 

The FMQ is mailed to all MCFM members. Copies are provided to all Probate & Family
Court Judges, all local Dispute Resolution Coordinators, all Family Service Officers and
all law school libraries in Massachusetts. An archive of all previous editions of the FMQ
are available online in PDF at <www.mcfm.org>, accompanied by a cumulative index of
articles to facilitate data retrieval.

MCFM members may submit notices of mediation-related events for free publication.
Complimentary publication of notices from mediation-related organizations is available
on a reciprocal basis. Commercial advertising is also available. 

Please submit all contributions for the FMQ to the editor, either by email or computer disk.
Submissions may be edited for clarity and length, and must scrupulously safeguard client
confidentiality. The following deadlines for all submissions will be observed: 

Summer: July 15th    Fall: October 15th
Winter: January 15th   Spring: April 15th

All MCFM members and friends of family mediation are encouraged to contribute
to the FMQ. Every mediator has stories to tell and skills to teach. Please share yours. 
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MOTHERS AS SUCKERS:
Pity, Partnership, and Divorce Discourse

Part I of II
By Cynthia Lee Starnes
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Editor’s Note: Following are excerpts
from a law review article. While space
constraints prevent its full publication, the
entire article, including all footnotes, is
available on MCFM’s website at
www.mcfm.org (click on RESOURCES).
Part II will appear in the spring edition of
the FMQ.

ABSTRACT Aiming to protect
divorcing mothers from the market costs
of caretaking, the American Law Institute
has proposed a new alimony model based
on loss sharing. Good intentions
notwithstanding, the Institute’s rationale
and vocabulary perpetuate a dispiriting
view of mothers as suckers, economically
incapacitated by their unpaid family labor.
A far better reform discourse lies in the
gender-neutral language and egalitarian
principles of partnership. In this Article,
Professor Starnes offers an enriched
partnership model that complements the
marital partnership model she earlier
proposed. This new model provides a
compelling rationale for income sharing
during the minority of marital children,
even as it casts mothers as full
stakeholders in marriage, equal rather
than subservient, empowered rather than
incapacitated, respected rather than pitied. 

Once upon a time,
there was a woman who discovered

she had turned into the wrong person.1

INTRODUCTION     Many mothers
have been stunned to learn that after years
of viewing themselves as proud and
valuable contributors to marriage, to
family, to a new generation, the law of
divorce views them as suckers. Surely this
is a mistake, a mother might insist, a
confusion of identities, a dialectical lapse
that will be corrected as soon as it is
discovered. Sadly, there is no mistake.
The dispiriting message is that primary
caretakers, the vast majority of whom are
mothers,2 have been duped into providing
free family caretaking at great personal
economic cost; a price they must pay for
their imprudent ways. The American Law
Institute (“ALI” or “Institute”), in its
recent Principles of the Law of Family
Dissolution,3 does little to alter this view
of mothers. Instead, the ALI has adopted a
vocabulary and concept that cast mothers
as economic casualties of marriage,
sometimes entitled to reparations, but
never as equal stakeholders entitled to
share in marital profits. 

The story of a mother’s status as a marital
casualty begins with the market costs of
mothering.4 Because time and energy
spent caring for children are not invested
in education, training, or labor-force
participation, primary caretaking often
reduces earnings and ultimately earning
capacity. Recent studies confirm that
motherhood is associated with a significant
decline in wages, which increases with the
number of children in the household.5
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Married women may be unaware of the
costs of mothering as they share income
with a spouse more fully invested in the
labor force. Divorce, however, shatters
any illusion of economic security and
self-worth. Though a
mother’s caretaking has
benefited her spouse and
family, she alone must
bear its costs, often as a
single parent with little
property,6 no alimony,7
and insufficient child
support8 after divorce. In
a worst-case scenario,
divorce exposes the undignified reality
that a primary caretaker is “just a man
away from poverty.”9

Concerned commentators have offered an
array of divorce reform proposals,
emphasizing a married mother’s
contribution to a couple’s joint parenting
responsibility and challenging the notion
that equity lies in cutting off mothers from
the family wage.10 These proposals have
culminated in the recent ALI Principles,
an amalgam of best-practice divorce laws
and revolutionary reform proposals.
Among these proposals is a dramatic new
alimony scheme with special provisions
targeting primary caretakers.  

As states reexamine their no-fault divorce
laws and evaluate the Institute’s
proposals, reform seems likely. But there
is danger that even well-meaning action
to protect mothers will effect change that
imposes new costs even as it addresses
old ones. This danger is made more real
by the ALI’s disturbing conceptual basis

for alimony. While its economic bottom
line is surely an improvement over
existing law, the Institute’s rationale
warrants careful scrutiny, for at its core is
an emphasis on loss11 that perpetuates a

view of mothers as casualties — of a
market economy, of marriage, of
motherhood. It would be a mistake to
assume this assignment of status can do
no harm, to assume that the linguistic path
from identification of harm to proposed
solution is unimportant. On the contrary, a
conceptual rationale and its linguistic
tools can have a profound normative
impact, “form[ing] our minds by
habituating them to certain modes of
attention, certain ways of seeing and
conceiving of oneself and of the world.”12

By casting mothers as incapacitated
persons entitled to protection, the Institute
resurrects long-abandoned themes of
coverture,13 affirming the second-class
status of women that feminists have so
long fought against. Though this 
result is surely inadvertent, it is not
inconsequential. 

Casting mothers as suckers might be less
offensive if it were more necessary to
achieve the Institute’s goals. It is not. A
far better reform option lies in an analogy

Continued on next page

The ALI has adopted a vocabulary 
and concept that cast mothers as
economic casualties of marriage,

sometimes entitled to reparations, 
but never as equal stakeholders

entitled to share in marital profits. 
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to the egalitarian principles and gender-
neutral vocabulary of partnership. This
Article proposes a new, enriched
partnership model that begins by casting
married mothers and fathers as equal
partners in parenting who jointly
contribute to, share responsibility for, and
benefit from parenting. This parenting-
partnership model provides a compelling
rationale for post-divorce income sharing
during the unfinished parental work of
raising minor children. This new model

supplements the marital- partnership
model I have proposed elsewhere,14

which will in some cases also entitle a
mother to a buyout at divorce. For
mothers, the language and principles of
partnership bring economic equity to
divorce, affirming the importance of a
mother’s contributions and sending a
message of equality rather than
subservience, of empowerment rather
than incapacity, of respect rather than pity. 

…….

MOTHERING IS NOT FREE
Evaluating the appropriateness and
adequacy of legal intervention on behalf
of mothers depends initially on an
understanding of the work and the costs of
mothering. Unfortunately, the reality is
that whether she is a Betty Crocker,15 a
Soccer Mom16 or a Gapper,17 a mother’s
primary caretaking responsibilities often

reduce her earnings and her earning
capacity. 

THE MOTHER/NON-MOTHER
EARNINGS GAP Reports of the
economic costs of mothering are not new.
In his much-cited 1988 study of the
male/female wage gap, Victor Fuchs
concluded that the primary explanation
for women’s lower earnings was not
employment discrimination, but rather
family responsibilities that limit women’s

career investments.18

Looking at women ages
30 to 39, and controlling
for education, Fuchs
found that hourly wages
declined proportionately
with the number of

children in the household.19 For women,
observed Fuchs, “the greatest barrier to
economic equality is children.”20 More
recent studies suggest Fuchs’s
observation may be as true today as it was
in 1988.21

…….

While estimates of the size of the pay gap
between women with children and those
without children vary depending on
methodologies, measures of motherhood,
statistical models and control variables, a
persistent and perhaps increasing45 pay
gap is consistently reported across
studies.46 The explanation for these costs
lies at least partly in the curious
persistence of traditional marital roles. 

T H E M O T H E R / F A T H E R
CARETAKING GAP The explanation
for the costs of mothering is simple

It would be a mistake to assume
that …… the linguistic path from
identification of harm to proposed
solution is unimportant.
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enough: women who do the cooking, the
laundering, the tutoring, the shopping, the
chauffeuring, the bed-time story-reading,
and the bathroom cleaning invest time
and energy at home that limit their
opportunity to invest in other things.47

Studies consistently show that whether or
not they work outside the home, women
perform the vast majority of domestic
chores. 

In a time-use survey based on 2003 data,
the Bureau of Labor Statistics reported
that adult women in
households with
children under age 18
spent about 1.7 hours
per day providing
primary childcare,48

as opposed to about
0.8 hours (50 minutes)
for men in such
households.49 When
the youngest child
was under age 6, women averaged 2.7
hours of primary childcare per day, while
men averaged 1.2 hours.50

…….

A caretaker’s market disinvestment may
take several forms. She may forego paid
employment altogether, serving as a full-
time homemaker (a Betty Crocker); she
may combine primary caretaking
responsibilities with paid employment (a
Soccer Mom); or she may sequence full-
time and part-time homemaking,
periodically dropping out of the job
market to care for young children or

elderly parents (a Gapper). This is no
fiction; these mothers and the market
losses they experience are real. 

…….

Whatever the extent and duration of a
mother’s market disinvestment,
employers are not likely to view her as an
“ideal worker.”74 Whether she is a Betty
Crocker, a Soccer Mom or a Gapper, a
mother’s work for the family is likely to
negatively impact her ability to earn

market wages. How is the law to deal
with the reality that mothering is not free?
One possibility is to craft divorce reforms
based on the notion that principles of
fairness entitle mothers to reparations for
their losses. Another possibility is to
recognize that the costs of mothering
underscore the necessity of legal
intervention at divorce, and then to craft
divorce reforms that recognize mothers’
status as equal stakeholders in marriage,
entitled to share family gains.
Unfortunately, the ALI adopts the first
approach, emphasizing mothers’ losses
rather than their contributions. 

Continued on next page

Casting mothers as suckers might 
be less offensive if it were more

necessary to achieve the Institute’s
goals. It is not. A far better reform

option lies in an analogy to the
egalitarian principles and gender-
neutral vocabulary of partnership.
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P R O T E C T I N G  M A R I TA L
CASUALTIES: THE ALI MODEL
The ALI’s response to the costs of
mothering is a new alimony model that
casts mothers as casualties of marriage
entitled to compensation for their
economic loss. Notwithstanding its
concession that quantifying loss poses
intractable problems, the Institute insists

on a view of mothers as victims of
misfortune (market disinvestment) rather
than purveyors of a necessary good
(family caretaking). 

A CONCEPTUAL INNOVATION:
COMPENSATING LOSS    In a
“principal conceptual innovation,” the
ALI dramatically recharacterizes alimony
as “compensation for loss rather than
relief of need.”75 Need, explains the
Institute, actually “results from the unfair
allocation of the financial losses arising
from the marital failure.”76 The Institute
thus proposes that loss be recognized and
allocated according to “equitable
principles.”77 In implementing its loss-
allocation model, the ALI identifies two
primary types of compensable loss.78

First, under section 5.04, a spouse may
partially recover for loss of the marital
living standard if her spouse’s earning
capacity is “significantly greater” than her
own, and the marriage is of “sufficient”
duration.79

“The basis for the award,” explains 
the Institute, “is disproportionate
vulnerability to the financial
consequences of divorce.”80 As an
example of such vulnerability, the
Institute cites the case of the traditional
wife whose “economic dependence . . .
grows as the marriage ages.”81

Compensation for this wife is appropriate,
explains the Institute,
since “[t]o leave the
financially dependent
spouse in a long
marriage without a
remedy would facilitate
the exploitation of the
trusting spouse and

discourage domestic investment by the
nervous one.”82 Disparate financial
vulnerability is thus the eligibility
requirement of section 5.04,83 which
intervenes to protect the economic losers
in marriage. Conspicuously absent from
this theme is any notion that such
vulnerable persons are entitled not just to
equitable relief for their afflictions, but
rather to an affirmative return on their
work as full stakeholders in marriage.84

The Institute’s next alimony section does
no better. 

Under section 5.05, a primary caretaker is
entitled to support if her earning capacity
at divorce is “substantially less” than that
of her spouse.85

Caretaking responsibilities, observes the
Institute, often limit market labor and
“typically result . . . in a residual loss in
earning capacity that continues after the
children no longer require close parental
supervision.”86 Noting the “strong

Evaluating the appropriateness and
adequacy of legal intervention on
behalf of mothers depends initially
on an understanding of the work
and the costs of mothering.
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persistence in traditional marital roles,”
the Institute concludes that “wives
continue, in the great majority of cases, to
sacrifice earnings opportunities to care for
their children, in reliance upon continued
market labor by their husbands.”87 Like
section 5.04, the rationale of section 5.05
is based on the notion that mothers
deserve protection88 because they are
economic losers in marriage.  

Curiously, the Institute signals a serious
underestimation of the significance of its
extensive rhetoric of economic
vulnerability and loss, by rather casually
suggesting that the “choice of language is
of course less important than the
underlying rule it describes.”89 This is not
so. Language can have a powerful effect
on the way mothers view themselves and
are viewed by others. Cast as casualties of
marriage under the ALI approach,
mothers may deserve pity and even

compensation, but they are denied the
status of full stakeholders in marriage
entitled to dignity and a share of marital
gain. The Institute’s loss-based rationale is
problematic not only for the dispiriting
message it sends, but also for the
intractable quantification problems it
faces. 

…….

Cynthia Lee Starnes, Mothers as
Suckers: Pity, Partnership, and Divorce
Discourse, 90 IOWA L. REV. 1513 (2005)
(reprinted with permission).

Cynthia Lee Starnes is Senior
Associate Dean and Professor of
Law at Michigan State
University College of Law. Dean

Starnes can be contacted at 517-432-6926
or at starnesc@law.msu.edu

“An ounce of mother
is worth a pound of clergy”

Spanish Proverb
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MASSACHUSETTS FAMILY LAW: A 2007 REVIEW
Jonathan E. Fields

Editor’s Note: This article inaugurates a
column offering synopses & comments on
cutting edge changes in Massachusetts
family law that affect mediators and their
clients. This first column offers a
chronological retrospective of the most
significant cases in 2007. Jon’s future
columns will provide quarterly reviews. 

Personal Jurisdiction Over
Nonresident Spouse  The parties were
married and lived briefly in New Jersey,
moved to Massachusetts for ten (10) years
and then to Arizona for fifteen (15) years
when, for health reasons, the wife moved
back to Massachusetts with the four (4)
children born of the marriage.  The wife
filed a complaint for divorce in
Massachusetts in 2005 and the husband,
an Arizona resident, filed a motion to
dismiss for lack of personal jurisdiction in
the Probate and Family Court. The trial
judge found that the cause of divorce
occurred in Massachusetts based, in part,
on conversations that the parties had in
the state. Ultimately, the Supreme Judicial
Court held that the husband and wife are
not required to be domiciled in
Massachusetts at the time that the cause
for divorce occurred. The SJC found it
was sufficient that the husband committed
an act in Massachusetts — a conversation
— that caused the marital breakdown.
Miller v. Miller, 448 Mass. 320 (February
9, 2007)

Foreign Custody Determinations  In a
custody dispute involving courts in

Massachusetts and China, the Probate and
Family Court judge determined that
Massachusetts was not the “home state”
of the child, pursuant to GL c. 209B s.1,
because the child had not lived in the state
for six (6) consecutive months
immediately prior to the commencement
of the proceeding. Qiuyue Shao v. Yue
Ma, 68 Mass.App.Ct. 308 (February 22,
2007)

Alimony – Modification Upon
Retirement  The Appeals Court reversed
a Probate and Family Court order
reducing the alimony obligation of a
divorced man who had retired a few
months short of his 65th birthday.
According to the Appeals Court, where
the ex-husband had “the ability to meet
his alimony obligations from income
generated by his retirement assets … or
out of investment assets … without
affecting his own standard of living, the
fact that he has retired is not a sufficient
basis to reduce the alimony award.”
Greenberg v. Greenberg, 68
Mass.App.Ct. 344  (Feb. 28, 2007)

Removal – Interview with Child in
Judge’s Chambers  The Appeals Court
overturned a Probate and Family Court
order denying a mother’s request to allow
her to remove the child to Arizona with
her.  The Court was concerned with the
fact that the trial judge had an unrecorded
in camera interview with the child in his
chambers and found that his opinion was
based largely on the child’s statements.
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Henceforth, the Appeals Court held, any
such in camera interviews “must be
electronically recorded and that record
made available to the parties.” Abbott v.
Virusso, 68 Mass.App.Ct. 326 (February
28, 2007), rev. granted 449 Mass. 1101
(May 2, 2007)

Support Judgments – Delay in
Bringing Claim The ex-wife filed a
complaint for contempt against the
husband regarding a child support and
alimony arrearage. The Appeals Court
rejected the ex-husband’s laches defense
for the child support claim (i.e. an
unreasonable and prejudicial delay in
bringing suit), stating that since each
child support is a judgment on the date
after it is due, pursuant to GL c.119A
s.13(a), the defense was not available to
him. Lombardi v. Lombardi, 68
Mass.App.Ct. 407 (March 12, 2007)

Child Support – “Three Pony Rule”
Where the Probate and Family Court
found no disparity in the standards of
living of both the custodial and non-
custodial parent and where the children’s
needs were “well met,” the Appeals Court
found no abuse of discretion in the denial
of a complaint for modification to
increase child support to the custodial
parent even though the custodial parent
had enjoyed a substantial increase in
income since the divorce. The decision
recites the declared public policy of the
Commonwealth that “children are entitled
to participate in the non-custodial parent’s
higher standard of living when available
resources permit.”  It also reminds
practitioners of the majority U.S. rule —
that a support award must be based on the

needs of the children and that child
support awards in excess of those needs
(the “three pony rule” as it is colloquially
known) can have the effect of masking a
disguised alimony award and, in the case
of a modification, of improperly
redistributing the marital estate. Smith v.
Edelman, 68 Mass.App.Ct. 549 (April 2,
2007)

College Expenses – Premature Order
The Appeals Court vacated an order
mandating the parties to contribute
equally (in excess of the funds in certain
educational trusts) to the college expenses
of the children.  Relying on precedent, the
Appeal Court held that the order was
premature because the children, ages 11,
10 and 6 at the time of the trial, were too
young and there were no “special
circumstances” warranting such an order.
Although the Appeals Court does not
elaborate on the “special circumstances”
exception, such cases involve, for
example, “children with special needs or
profligate parents.” Braun v. Braun, 68
Mass.App.Ct. 846 (May 4, 2007)

Life Insurance to Secure Alimony
Obligation  The trial judge ordered the
husband to maintain $500,000 in life
insurance for the benefit of the three
children but made no provision to secure
the wife’s alimony award although, as the
Appeals Court noted, she had authority to
do so. The Appeals Court found that the
judge did not abuse her discretion as to
the amount of the life insurance
obligation. The Appeals Court was
impressed, however, with the vast
disparity in the incomes of the parties and

Continued on next page
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the wife’s dubious prospects for
meaningful employment in the future.
Accordingly, the Appeals Court remanded
to the trial judge for further consideration
the issue of whether the husband should
be required to maintain and fund life
insurance as security for his alimony
obligation and “if she denies the wife any
security, to explain her decision.” Braun
v. Braun, 68 Mass.App.Ct. 846 (May 4,
2007)

Pretrial Agreement – Enforceability
Where the parties entered into a pretrial
agreement purporting to establish their
respective rights to the marital home but
the agreement was never presented to the
court, the judge was not required to abide
by the agreement in his judgment
resulting from a subsequent divorce trial.
Britton v. Britton, 69 Mass.App.Ct. 23
(May 11, 2007)

Support – Need and Ability to Pay  In
allowing summary judgment for the ex-
wife upon the husband’s complaint for a
downward modification of support, the
Probate and Family Court judge
improperly focused solely on the
husband’s ability to pay without
considering the need of the ex-wife and
her own increased income, the Appeals
Court held.  Kernan v. Morse, 69
Mass.App.Ct. 378  (June 20, 2007)

De Facto Parent   The Appeals Court
found no abuse of discretion where a
Probate and Family Court Judge
dismissed a complaint of a woman
seeking to be adjudged a de facto parent
of the adopted child of her former same
sex partner.  Applying the de facto

parenting test enunciated in prior case
law, the judge had determined that the
woman had satisfied the “pre-existing
relationship” requirement for de facto
parent status but found that the child
would not be harmed by the disruption of
that relationship and, further, that the
parties did not intend to co-parent prior to
the dissolution of the relationship. The
Appeals Court also noted that, standing
alone, the “failure of the parties to co-
adopt or execute a parenting agreement”
was not dispositive. Smith v. Jones, 69
Mass.App.Ct. 400 (June 22, 2007)

Life Insurance Proceeds During a
pending divorce, a dying husband
received permission from the Probate and
Family Court judge to amend his life
insurance policy (which named his
estranged wife as the sole beneficiary) to
include his two children from a previous
marriage as additional beneficiaries.  The
husband and wife signed the insurance
company form but it was never sent to the
company and, although the husband’s
signature was witnessed, the witness did
not affix her signature to the form in
accordance with GL c.175 s. 123.  The
husband died and the insurance company
disbursed all proceeds to the wife who
refused to share them with the children.
The children brought suit in Superior
Court. The Appeals Court reversed the
Superior Court’s allowance of the wife’s
summary judgment motion ruling that the
children should not be barred from
proceeding on a contract, and other
related claims, against the wife. Cannon v.
Cannon, 69 Mass.App.Ct. 414 (June 25,
2007)
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Corporate Valuations – Post-Trial
Motions / Date of Valuation  The
Appeals Court found no abuse of
discretion in the Probate and Family
Court judge’s denial of the wife’s
motions, noting that “[i]t is not
uncommon for post-trial events to change
the value of a marital asset,” and that the
judge had the authority to “consider the
interests of the court and the husband in
bringing closure to the matter.”  The
Appeals Court also set forth that the
general rule in Massachusetts is to value
the marital estate as of the date of the trial.
Caffyn v. Caffyn, 70 Mass.App.Ct. 37
(August 31, 2007)

Corporate Valuation  A must read
opinion for lawyers, mediators, and
business appraisers interested in corporate
valuations in the divorce context is treated
in this edition of the FMQ, see page 12,
Bernier v. Bernier, 449 Mass. 774
(September 14, 2007)

Grandparent Visitation  A maternal
grandmother, whose daughter had
mysteriously disappeared, filed a
complaint in Probate and Family Court
against her son in law seeking visitation
with her grandson even though she had no
pre-existing relationship with him. In an
affidavit filed with the complaint, the
grandmother blamed her estrangement
from the grandson on her son-in-law who
had allegedly isolated the child from the
family, perpetrated serious physical
violence against her daughter and, the
grandmother suggested, was responsible
for his daughter’s disappearance. The
Probate and Family Court allowed the
father’s motion to dismiss and the

Appeals Court reversed, holding that the
grandmother’s complaint and affidavit
were sufficient to meet the stringent
pleading requirements set forth in Blixt v.
Blixt, 437 Mass. 649 (2002). Although the
grandmother had no prior relationship
with her grandson, under Blixt, the
Appeals Court reminded, she may have
rights to visitation upon a showing that
such visitation is “necessary to protect the
child from significant harm.”  The
Appeals Court found that it could be
inferred from the pleadings that the
grandson was exposed to domestic
violence which, Massachusetts law
recognizes, causes “significant harm” to
children. It, therefore, followed that
visitation with a grandparent may be
necessary to protect the child from further
significant harm.  Since grandmother’s
allegations rebut the presumption of the
father’s fitness to decide whether to
permit visitation, the Appeals Court found
that it was error for the trial court to allow
the father’s motion to dismiss.  Sher v.
Desmond, 70 Mass.App.Ct. 270
(September 27, 2007)

Child Support – No Automatic
Termination at Eighteen  When a father
stopped paying child support after the
youngest of his children reached his
eighteenth (18th) birthday, the Appeals
Court found that MGL c.208 s.28 did not
provide for automatic termination of a
child support obligation at age eighteen
(18).  The mother, according to the
Appeals Court, was not required to file a
complaint for modification “to establish
the father’s continued obligation for child
support.” In the course of the opinion, the

Continued on next page
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Appeals Court also reminds the
practitioner of prior case law which holds:
(1) that child support obligations do not
terminate on the death of the payor; (2)
that a provision in a judgment permitting
the custodial parent to remain in the
marital home with the children is a child
support provision and (3) that a court has
the authority to modify a support
obligation after a hearing on a contempt
action. Tatar v. Schuker, 70 Mass.App.Ct.
436 (October 9, 2007) 

Contempt – Ability to Pay   The
requirement that a defendant have a
present ability to pay in order to be found
in contempt does not necessarily mean
that s/he have an ability to pay the entire
arrearage, according to the Appeals Court.
Further, if a judge orders a defendant in a
contempt action to make payments over
time to reduce the arrearage, the judge is
not also compelled to hold that person in
contempt. Poras v. Pauling, 70
Mass.App.Ct. 535 (October 19, 2007)

Child Support – Impact of SSI Benefits
The Appeals Court, in a decision
consistent with that of most, if not all,
judicial authority from other states, held
that a noncustodial parent is not entitled to
a child support credit based upon a
dependent child’s receipt of SSI benefits.
Martin v. Martin, 70 Mass.App.Ct 547
(October 19, 2007)

Guardianship – Fit Parent Cannot
Share Custody with Others  The
Appeals Court held that a Probate and
Family Court Judge was not empowered
to split a guardianship of a child between
her father and the maternal aunt and uncle
who had raised her since infancy.
“Custody of a child belongs to a parent,”
reiterated the Court, “unless that parent is
unfit.”  The Appeals Court noted that the
trial judge, on remand, could find that the
aunt and uncle were de facto parents
which would give them continued access
to the child. Guardianship of Estelle, 70
Mass.App.Ct. 575 (October 29, 2007)

“The only thing a lawyer won’t question 
is the legitimacy of his mother.”

W. C. Fields
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THE NEW BUSINESS VALUATION STANDARD
FOR DIVORCE IN MASSACHUSETTS

By Lee D. Sanderson

The standards for valuing a business for equitable division of assets in divorce
cases have been ruled upon in Massachusetts, and are likely to have
implications for divorce valuations nationwide. This is the first Supreme
Court ruling of its kind with detailed guidance on the debate over tax-affecting
for S Corporations and discount issues specific to divorce valuations. The
conclusions provide appraisers nationwide with guidance on these important
issues.

In Bernier vs. Bernier, 449 Mass. 774 (2007) (decided on September 14th),
the Massachusetts Supreme Judicial Court considered the question of whether
it is proper to discount the value of an S Corporation by “tax affecting”
income at the rate applicable for C Corporations. The court also considered
whether the trial court judge erred in discounting the fair market value of the
S Corporation by applying “key man” and “marketability” discounts, which
are widely used by appraisers when calculating fair market value. Many
businesses will now be assigned a higher value for divorce purposes as a result
of this opinion. 

The following summarizes the outcome of the opinion and the new
standards that will need to be followed:

1. The court’s opinion represents a departure from the use of Fair
Market Value in divorce cases.

2. The court ruled that tax-affecting is necessary when appraising
S Corporations.

3. When tax affecting S Corporations, it is not appropriate to use
an average 35% corporate tax rate.

4. Key Man Discounts are not appropriate in cases where the
owner has no intention of selling the business and the owner is
not critical to the financial success of the business.

5. Discounts for Lack of Marketability are not appropriate in
cases where the owner has no intention of selling the business.
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Here is how these will play out in many cases: Use of a lower tax rate for tax-
affecting will obviously result in a higher after-tax earning stream for the
business. A higher after tax earnings stream results in a higher value to the
business. Key Man and Marketability discounts are reductions taken in a
valuation calculation under the income approach to arrive at Fair Market Value.
Elimination of these discounts results in a higher value in the valuation
calculation. The combination of these two factors can result in a significantly
higher value.

Example of Bernier Impact    The following table illustrates this potential
impact. Example #1 represents a hypothetical valuation calculation similar to
the facts of the Bernier case. It includes a 35% tax rate, a Key Man Discount
and a Marketability Discount. The calculated value is $2,080,000.

Example #2 takes the same calculation but modifies it in accordance with
Bernier. A lower tax rate is used for tax affecting and both discounts have been
removed. The recalculated value then becomes $3,060,000 – a difference of
47%.

Fair Market Value vs. Investment Value There are several standards of
value used by professional appraisers such as Fair Market Value, Investment
Value and Fair Value.  Business valuations for divorce in Massachusetts have
historically been prepared in accordance with the standard of Fair Market
Value. FMV is defined in Revenue Ruling 59-60 as “ …the price at which the
property would change hands between a willing buyer and a willing seller,
neither being under any compulsion to buy or sell, and both having relevant 

valuation calculation. The combination of these two factors significantly

Example of Bernier Impact potential 
Example #1 Bernier 

It includes 35% rate, Key Ma Discount Marketabi
$2,080,

Bernier A 

060, – difference 47%.

Example #1 Example #2

Earnings before Federal Taxes 1,000,000 1,000,000

Federal Taxes (350,000) (235,000)

After Tax Earnings 650,000 765,000

Sample Capitalization Rate 0.25 0.25

Calculated Value before Discounts 2,600,000 3,060,000

Less Key Man Discount 10% (260,000)

Less Marketability Discount 10% (260,000) -

Calculated Value 2,080,000 3,060,000

Increase in Value 980,000

Percentage Increase in Value 47%

Fair Market Value vs.

Fair Value,

Revenue 59-
“ …the 

” 

court'
emphasizing j

equitable 

Some 
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Continued on next page

knowledge of relevant facts.” Fair Market Value in this context is essentially
the price someone would pay for a business in the open market. 

The Bernier opinion departs from this widely accepted standard. Despite
references to Fair Market Value, the court’s position was more reflective of
what appraisers call Investment Value emphasizing that “the judge must take
particular care to treat the parties not as arm’s length hypothetical buyers and
sellers in an open market but as fiduciaries entitled to equitable distribution of
their marital assets”. An Investment Value approach is used to calculate the
value of a business to a particular investor rather than to buyers in the open
market. Some states have adopted a similar standard called Fair Value, which
is also applied to shareholder disputes. If the new standard is going to be a
departure from Fair Market Value, it will have a significant impact on future
valuations.

The Tax Affecting Issue In the Bernier case, the long running debate on tax-
affecting played out in opposite positions with one expert treating the S
Corporation as if it were a C Corporation and applying an average 35%
corporate tax rate. The other expert did not tax affect at all taking the position
that S Corporations don’t pay any corporate level tax. The court agreed that
tax affecting is necessary for S Corporations but disagreed with the application
of C Corporation tax rates. It stated that “Careful financial analysis tells us that
applying the C Corporation rate of taxation severely undervalues the fair
market value of the S Corporation.” The court concluded that the metric
employed in the Delaware Open MRI Radiology v. Kessler case, 898 A.2d,
327 (Del.Ct. Ch.2006) provides a fairer mechanism for accounting for the tax
consequences. The Delaware court determined that a 29.4% rate was
appropriate. This rate was determined by creating a fictional percentage to
represent Federal Corporate tax at the entity level and dividend tax at the
shareholder level to arrive at the same equivalent figure that would be left in
the pockets of an S Corporation shareholder.

I would like to comment that the calculations used to arrive at the 29.4% figure
[in the Delaware case] assumed that the shareholder was in the highest
individual tax rate in effect at that time (2001) which was close to 40%. The
highest individual tax rate for 2006 was only 35%, which means that the
calculation requires adjustment before being applied to current valuations.
Also, it would seem that business owners that are not in the highest individual
tax bracket would need to apply a modified percentage as well while still
utilizing the same metric.
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The following example illustrates the court’s calculation of an appropriate rate to
tax-affect an S Corporation, which shows the different results using 40% versus
35%:

Disallowing Discounts    In Bernier, the trial court accepted the expert for the
husband who took a Key Man discount on the premise that the husband’s
expertise was critical to the success of the enterprise.  He also took a Discount
for Marketability to adjust for a lack of liquidity in the ownership interest. Both
of these discounts are widely used by business appraisers.

The Supreme Judicial Court disagreed with the decision to accept both discounts.
The court stated that “given the husband’s un-contradicted testimony that he
would maintain total control of the business i.e., not sell it, it is beyond reason to
conclude that the business’s value should be reduced to account for the loss of a
man who is the whole show” Using a similar rationale, the court also concluded
that the Discount for Marketability was also inappropriate since the husband did
not plan to sell the business. 

Applying the Bernier Decision to your Case    The Bernier decision will effect
many cases but there are certain situations that it may not impact. Certainly the
opinion on tax affecting for S Corporations will impact all future S Corporation
valuations but caution should be taken in calculating the tax rate based on current
rates for the specific business owner. 

The Tax Affecting Issue In the Bernier case, long running debate tax-affect
played w S Corporation 

average 35% rate. The 
taking don’t 

“Careful 
market 

” Delaware Open MRI 
Kessler 898 A.2d, 327 (Del. 2006) 

consequences. Delaware 4% 
Federal

[in 
case] 

(2001) 
adjustment 

utilizing 

court'
35%:

Tax Affecting Calculations

Application of Bernier Case Methodology

Calculation #1 Calculation #2

S Corp Bernier S Corp Bernier

40% Indiv Tax Rate 35% Indiv Tax Rate

Tax Rate Calculation Tax Rate Calculation

Earnings 100.00 100.00 100.00 100.00

Less tax -40.00 (29.40) -35.00 (23.50)

Net of tax 60.0 70.6 65.0 76.5

Less Dividend Tax 0 (10.6) 0 (11.5)

Net of all taxes 60 60 65 65

Tax Rate 40.0% 29.4% 35.0% 23.5%

Calculation #1 shows how 29.4% was calculated in the methodology described in the Bernier case.

Calculation #2 applies the same methodology but assumes a 35% individual tax rate rather than a 40%
rate.
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The court’s opinion regarding Key Man Discounts seems to indicate that these
discounts may still be allowable, but that they will apply in fewer circumstances.
It seems clear that Discounts for Lack of Marketability will not be allowed when
the owner testifies that the intention is not to sell the business. However, this
raises the question as to how the result would differ if the owner testified to the
possibility of a sale. In a fair market value analysis based on the open market,
the owner’s intention would not be considered. Under the standard employed in
the Bernier case, it is now a contributing factor.

There are other aspects of a business valuation that may be affected by Bernier
including certain normalizing adjustments to adjust expenses to market level, the
application of the market approach in cases where no sale is contemplated,
distinctions between enterprise and personal goodwill when no sale is
contemplated and others. Certainly, more guidance will be needed from the
Courts to address these important issues. 

Lee D. Sanderson, CPA, ABV, CVA, MST, specializes in business
valuation, forensic accounting and expert testimony for divorce cases.
Lee is a Certified Public Accountant, Accredited in Business Valuation
by the AICPA, a Certified Valuation Analyst and has a Master of Science

Degree in Taxation. He can be contacted at lee@valuationforensics.com, or at
(508) 620-5353.

“Everything is worth 
what its purchaser

will pay for it.”
Publilius Syrus (~100 BC)
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TAKING MARRIAGE PRIVATE
By Stephanie Coontz

Why do people — gay or straight — need the state’s permission to marry? For most of
Western history, they didn’t, because marriage was a private contract between two
families. The parents’ agreement to the match, not the approval of church or state, was
what confirmed its validity.

For 16 centuries, Christianity also defined the validity of a marriage on the basis of a
couple’s wishes. If two people claimed they had exchanged marital vows — even out
alone by the haystack — the Catholic Church accepted that they were validly married.

In 1215, the church decreed that a “licit” marriage must take place in church. But
people who married illicitly had the same rights and obligations as a couple married in
church: their children were legitimate; the wife had the same inheritance rights; the
couple was subject to the same prohibitions against divorce.

Not until the 16th century did European states begin to require that marriages be
performed under legal auspices. In part, this was an attempt to prevent unions between
young adults whose parents opposed their match.

The American colonies officially required marriages to be registered, but until the mid-
19th century, state supreme courts routinely ruled that public cohabitation was
sufficient evidence of a valid marriage. By the later part of that century, however, the
United States began to nullify common-law marriages and exert more control over who
was allowed to marry.

By the 1920s, 38 states prohibited whites from marrying blacks, “mulattos,” Japanese,
Chinese, Indians, “Mongolians,” “Malays” or Filipinos. Twelve states would not issue
a marriage license if one partner was a drunk, an addict or a “mental defect.” Eighteen
states set barriers to remarriage after divorce.

In  the  mid -20 th  cen tu ry,
governments began to get out of
the business of deciding which
couples were “fit” to marry.
Courts invalidated laws against
interracial marriage, struck down
other barriers and even extended
marriage rights to prisoners.

But governments began relying on marriage licenses for a new purpose: as a way of
distributing resources to dependents. The Social Security Act provided survivors’
benefits with proof of marriage. Employers used marital status to determine whether
they would provide health insurance or pension benefits to employees’ dependents.

“Using the existence of a
marriage license to determine
when the state should protect
interpersonal relationships is
increasingly impractical.”
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Courts and hospitals required a marriage license before granting couples the privilege
of inheriting from each other or receiving medical information.

In the 1950s, using the marriage license as a shorthand way to distribute benefits and
legal privileges made some sense because almost all adults were married. Cohabitation
and single parenthood by choice were very rare.

Today, however, possession of a marriage license tells us little about people’s
interpersonal responsibilities. Half of all Americans aged 25 to 29 are unmarried, and
many of them already have incurred obligations as partners, parents or both. Almost 40
percent of America’s children are born to unmarried parents. Meanwhile, many legally
married people are in remarriages where their obligations are spread among several
households.

Using the existence of a marriage license to determine when the state should protect
interpersonal relationships is increasingly impractical. Society has already recognized
this when it comes to children, who can no longer be denied inheritance rights, parental
support or legal standing because their parents are not married.

As Nancy Polikoff, an American University law professor, argues, the marriage license
no longer draws reasonable dividing lines regarding which adult obligations and rights
merit state protection. A woman married to a man for just nine months gets Social
Security survivor’s benefits when he dies. But a woman living for 19 years with a man
to whom she isn’t married is left without government support, even if her presence
helped him hold down a full-time job and pay Social Security taxes. A newly married
wife or husband can take leave from work to care for a spouse, or sue for a partner’s
wrongful death. But unmarried couples typically cannot, no matter how long they have
pooled their resources and how faithfully they have kept their commitments.

Possession of a marriage license is no longer the chief determinant of which obligations
a couple must keep, either to their children or to each other. But it still determines which
obligations a couple can keep — who gets hospital visitation rights, family leave, health
care and survivor’s benefits. This may serve the purpose of some moralists. But it
doesn’t serve the public interest of helping individuals meet their care-giving
commitments.

Perhaps it’s time to revert to a much older marital tradition. Let churches decide which
marriages they deem “licit.” But let couples — gay or straight — decide if they want
the legal protections and obligations of a committed relationship.

Stephanie Coontz, a professor of history at Evergreen State College, is the
author of The Way We Never Were: American Families, The Nostalgia Trap and
Marriage, A History: How Love Conquered Marriage. This article was first
published in the New York Times on November 26, 2007.
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Editor’s Note: In 2002, Fern Frolin wrote an article for the fall edition of the
FMQ (Vol. 1, No. 2) explaining the significance of the first case on the appellate
level to uphold the Massachusetts confidentiality statute. The case was then due to
be posted on MCFM’s web site, and finally…  it can now be accessed at
www.mcfm.org (see Confidentiality). Fern’s article can also be accessed  on
MCFM’s web site (see Family Mediation Quarterly). 

COMMONWEALTH OF MASSACHUSETTS
APPEALS COURT

Docket No.:  2002-J-0435

FRANCIS LEARY, A/K/A & others 
vs.           

FATHER JOHN J. GEOGHAN & others.

Date:  August 5, 2002

AMENDED ORDER

Pursuant to G. L. c. 231, § 118, para. 1, Attorney Paul A. Finn (“the mediator”), a
non-party engaged by the plaintiffs and a number of the defendants (“the
supervisory defendants)[1] to provide dispute resolution services in this litigation,
petitions for interlocutory relief from an order of a judge of the Superior Court,
denying the mediator’s Renewed Motion for a Protective Order.[2][3]  The order
requires the mediator to honor a subpoena and appear as a witness at an
evidentiary hearing on the plaintiffs, motion to enforce a settlement, which, the
plaintiffs contend, was reached with the supervisory defendants at the end of the
mediation process.

It is the plaintiffs who wish to call the mediator as a witness in support of their
contention that the mediation resulted in a final and binding settlement agreement.
They have represented to the motion judge in open court on July 25, 2002,[4] that
their sole purpose in calling the mediator is to ask him whether a document that
was drafted at the conclusion of the mediation contained all of the terms that the
parties wished to include in an agreement to settle. The mediator contends that
eliciting this testimony would violate G. L. c. 233, § 23C, governing the
confidentiality of mediation proceedings.[5] 

This statute provides: 

All memoranda, and other work product prepared by a mediator
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and a mediator’s case files shall be confidential and not subject to
disclosure in any judicial or administrative proceeding involving
any of the parties to any mediation to which such materials apply.
Any communication made in the course of and relating to the
subject matter of any mediation and which is made in the presence
of such mediator by any participant, mediator or other person shall
be a confidential communication and not subject to disclosure in
any judicial or administrative proceeding; provided, however, that
the provisions of this section shall not apply to the mediation of
labor disputes.

For the purposes of this section a “mediator” shall mean a person
not a party to a dispute who enters into a written agreement with
the parties to assist them in resolving their disputes and has
completed at least thirty hours of training in mediation and who
either has four years of professional experience as a mediator or is
accountable to a dispute resolution organization which has been in
existence for at least three years or one who has been appointed to
mediate by a judicial or governmental body. (Emphasis supplied.)

It is implicit in the motion judge’s order that she found preliminarily that the
prerequisites for invoking the confidentiality protections of the statute were met:
that Attorney Finn qualifies as a “mediator” as defined in the last paragraph of the
statute, and that the testimony sought to be elicited from him would involve the
disclosure of “communication(s) made in the course of and relating to the subject
matter of [the] mediation” and “in the presence of such mediator.” There is no
basis to disturb those findings.

I therefore address only the motion judge’s interpretation of the statute. The judge
construed the statute as not establishing an absolute bar to disclosure, but as
creating a waivable privilege, belonging solely to the parties to the mediation and
capable of being waived explicitly or by conduct. Because she found that the
privilege was waived by both the plaintiffs and the supervisory defendants, she
concluded that the statute created no impediment to the mediator’s testimony.

The mediator claims that the motion judge’s decision is legally erroneous and
constitutes an abuse of discretion, because the prohibitions contained in the statute
are not subject to waiver. Alternatively, he contends that, even if the statutory
prohibitions may be waived, the mediator, as well as the parties, holds the
privilege, and there is no finding (nor any basis for finding) that he has waived it.
The plaintiffs take the position that the judge’s analysis was correct, but that even
if the mediator also holds the privilege, he may be found to have waived it in this

Continued on next page
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case because of an interview that he gave to the press, with the consent of counsel
for the parties, after the mediation was concluded.[6]

The interpretation of the mediation confidentiality statute is a matter of first
impression, which, but for the fact that it arises in the urgent context of a pending
hearing, would benefit from thorough appellate consideration in the normal
course, perhaps with the assistance of amicus briefs from mediation groups and the
trial bar. However, even given the limitations of single justice review, it appears
that the motion judge’s ruling is legally incorrect and must be vacated. 

As mediation has gained popularity as an alternative method of dispute resolution,
virtually all States have promulgated statutes or court rules providing for varying
degrees of confidentiality in mediation. See generally, A. Kirtley, “The Mediation
Privilege’s Transition from Theory to Implementation: Designing a mediation
Privilege Standard to Protect Mediation Participants, the Process and the Public
Interest,” 1995 J. Disp. Resol. 1, 2 & n.6 (Kirtley); P. A. Kentra, “Alternative
Dispute Resolution Symposium: Hear No Evil, See No Evil, Speak No Evil: The
Intolerable Conflict for Attorney-Mediators Between the Duty to Maintain
Mediation Confidentiality and the Duty to Report Fellow Attorney Misconduct,”
1997 B.Y.U.L. Rev. 715, 733 (Kentra). The underlying rationale of these statutes
and rules is that confidentiality is crucial to the effectiveness Of mediation. As one
commentator has explained:

The willingness of mediation parties to ‘open up’ is essential to the
success of the process. The mediation process is purposefully
informal to encourage a broad ranging discussion of facts,
feelings, issues, underlying interests and possible solutions to the
parties, conflict. Mediation’s private setting invites parties to speak
openly, with complete candor. In addition, mediators often hold
private meetings — ‘caucuses’ — with each of the parties . . . .
Under such circumstances, mediation parties often reveal personal
and business secrets, share deep-seated feelings about others, and
make admissions of fact and law. Without adequate legal
protection, a party’s candor in mediation might well be ‘rewarded’
by a discovery request or the revelation of mediation information
at trial. A principal purpose of the mediation privilege is to provide
mediation parties protection against these downside risks of a
failed mediation. Participation will diminish if perceptions of
confidentiality are not matched by reality. Another critical purpose
of the privilege is to maintain the public’s perception that
individual mediators and the mediation process and neutral and
unbiased. Kirtley, supra at 8-10.
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Even before mediation statutes were widely enacted, this rationale was the basis
for recognizing a common law mediation privilege in NLRB v. Joseph Macaluso,
Inc., 618 F. 2d 51 (911, Cir. 1980). Macaluso upheld the revocation of a subpoena
that would have required a federal mediator to testify in a proceeding to establish
that a final collective bargaining agreement had been reached by the parties. The
court concluded that the complete exclusion of mediator testimony was necessary
to preserve an effective system of labor mediation.

There are those who have suggested that the need for strict confidentiality may be
overstated. See E. D. Green, “A Heretical View of the Mediation Privilege,” 2
Ohio St. J. on Disp. Resol. 1 (1986). However, our legislature has enacted a statute
that plainly reflects a policy judgment in favor of confidentiality, and it is that
statute and that policy judgment that dictates the result here.

Unlike the mediation statutes in some other States, G. L. c. 233, § 23C, confers
blanket confidentiality protection on the mediation process, including an explicit
prohibition on disclosure in judicial proceedings, without listing any exceptions,
other than one for labor mediations, which are governed by a separate statute, G.
L. c. 150, s. 10A. See Kentra, supra at 734-740 & accompanying notes. Also
unlike some other statutes, G. L. c. 233, § 23C, is silent as to whether
confidentiality ever may be waived, and if so, by whom. See Kirtley, supra at 32-
33 accompanying notes.[7] One trial court, when faced with a similarly worded
mediation statute, has concluded that a party cannot waive confidentiality and
thereby subpoena the records of mediation sessions which he attended. See People
v. Snyder, 492 N.Y.S. 2d 890, 891-892 (Sup. Ct. 1985). See also, Swatch v. Treat,
41 Mass. App. Ct. 559, 563 (1996) (confidentiality of peer review proceedings
persists even if a patient or provider involved with the process “blows the cover
of confidentiality”).

I conclude that whether or not the parties have chosen to maintain the
confidentiality of the mediation, G. L. c. 233, § 23C, does not permit a party to
compel the mediator to testify, when to do so would require the mediator to reveal
communications made in the course of and relating to the subject matter of the
mediation. Compelling such testimony, even if potentially helpful to the motion
judge’s decision on the merits of the parties’ dispute, would conflict with the plain
intent of the statute to protect the mediation process and to preserve mediator
effectiveness and neutrality.

The order denying the mediator’s Renewed motion for a Protective order is
vacated and a new order shall enter allowing the motion. 

By the Court (Cohen, J.),

Assistant Clerk Continued on next page
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Footnotes

[1] The defendants in question are alleged to have failed to use reasonable care to prevent the
sexual abuse of the plaintiffs by another defendant, Father John J. Geoghan.

[2] The order is in the form of an endorsement dated July 31, 2002, and supplemented by a
second endorsement, dated August 2, 2002. The first endorsement reads: “On 7/25/02, after
reviewing a deposition taken by the defendants of Mitchell Garabedian, the plaintiffs’ counsel, I
ruled that the defendants had waived any privilege in the mediation process and the
communications arising from or related to the mediation were thus not confidential. It is the
parties who hold the privilege and the right of confidentiality, not the mediator. The plaintiffs
have not asserted the privilege, nor do they wish to claim it. The defendant waived it by directly
inquiring of Mr. Garabedian about conversations between the mediator, counsel and a
representative of [the] diocese. A detailed finding was made on the record on 7/25/02, as
previously referenced. Mr. Finn is required to appear for trial.”

The second endorsement reads: “8/02/02 - Supplemental Endorse[ment](also made on record in
open court during trial.) At testimony yesterday and today both plaintiffs’ counsel (Mr.
Garabedian) and defense counsel (Mr. Rogers) have testified re: the mediation process,
conversations that took place during mediation, including some where mediator was present.
(Objection was lodged by defendants during testimony.)”

[3] The motion also was brought by Attorney Finn’s co-mediator, Attorney Sara E. Worley.
However, the motion judge’s order does not by its terms apply to her, and she has not joined in
the petition for interlocutory relief.

[4] A transcript of the July 25, 2002 has been filed and made part of the single justice record. 

[5] At the hearing on the mediator’s petition, held before me on August 2, 2002, the mediator
also advanced a second argument: that he is protected from testifying by provisions contained in
and incorporated into the mediation agreement entered into by him and the parties. The mediator
represents that these contractual provisions were considered by the motion judge and that she
declined to enforce them; however, the record before me does not indicate when or on what basis
this issue was ruled upon. Because the record is so limited, and because the petition and the
motion judge’s order are directed only at the mediator’s statutory claim, I do not address the
mediator’s contractual argument.

[6] The defendants support the mediator’s position. In addition, they dispute the judge’s ruling
that, by their behavior in this litigation, they have waived any privilege created by the statute.
That issue is not presented by the mediator’s petition and is not before me.

[7] For a different approach, see the Uniform Mediation Act drafted by the National Conference
of Commissioners on Uniform States Laws and reprinted at 22 N. Ill. U.L. Rev. 165 (2002).
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MEDIATING SAME-SEX DISPUTES:
Understanding the New Legal and Social Frameworks

Part I of II  
by Frederick Hertz

Editor’s Note: Part II will appear in the
spring edition of the FMQ.

The Nature of the Conflicts Mediating
disputes between same-sex partners
demands, at the outset, an understanding
of the real-life settings in which such
conflicts most frequently arise, and then,
a recognition of the extent to which these
disputes may differ from those that
heterosexual spouses face. 

Such conflicts are most likely to first
emerge for gay couples when the
relationship is just beginning, either
regarding “pre-nuptial” issues of property,
money, or other assets, or with regard to a
planned pregnancy or planned adoption.
It is important to recognize that for many
same-sex couples the stages of the
relationship evolve far less formally than
for most heterosexual couples.  Indeed,
even with the emergence of marriage as a
new paradigm for gay relationships,
same-sex marriage is not legal in most
states, and domestic partnership or civil
union registration does not have the
equivalent social importance or symbolic
meaning for parties as marriage does for
most straight couples.  Thus, most same-
sex relationships are far less formal in
their transition from dating to long-term
commitment.  As a result, relationship
formation issues typically arise for gay
couples in conjunction with a particular
financial event, such as a house purchase,

rather than being triggered by a
predictable legal or societal milestone
such as marriage. 

By biological necessity, children for
same-sex couples are the result of
deliberate planning rather than an
unintended result of sexual activity.  For
lesbian couples, questions of insemination
and the role of the donor cannot be
avoided, nor can the discussion of which
partner will be the gestational mother.
For gay men, the choice between adoption
or sperm and/or egg donation and the use
of a surrogate will always be complex,
deliberate, and delicate – and thus
potentially prone to conflict somewhere
along the way.  

Long-term gay couples also face
challenges that are distinctly different
from those of straight couples.  The recent
extension of marital rights and obligations
to gay partners in some states has
prompted many couples to re-evaluate
and for some, to change their existing
informal legal arrangements – either by
registering or marrying or signing a
written agreement. Most straight
relationships have developed against a
static legal background and a consistent
set of social expectations, whereas same-
sex couples are forced to navigate their
personal relationships within a rapidly
changing framework of social norms and,

Continued on next page
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depending on what state they live in, a
shifting set of legal operating rules. 

Dissolutions for same-sex couples also
evolve differently and present different
issues than those of most straight couples.
Those who are unmarried or unregistered
will be negotiating in a world of few legal
rights and only vaguely-defined legal
duties and generally without any
mandatory court process.  In many states
implied or oral contract claims (palimony)
or a claim of co-ownership for a jointly-

owned residence can be presented, but
usually the claimant has only weak legal
arguments and little judicial support. And
unlike straight unmarried partners who
may have consciously rejected marital
rules, gay partners may have thought of
themselves as married while completely
oblivious to the lack of legal recognition
of  the i r  p r iva t e  commi tmen t s .
Homophobic laws (such as the non-
recognition of a foreign marriage or a ban
on gay marriage altogether) may unfairly
empower the higher-earning partner, to
the other partner’s serious detriment in the
event of a breakup. 

The dissolutions of newly-registered or
married gay couples also can present
complicated legal issues, arising out of the
lack of inter-state or federal recognition of

their partnership.  In other instances the
couple may have resided together for a
long time, before their partnership became
legally recognized, leaving their pre-
registration claims undefined. Oftentimes
it is not simple to evaluate the property
disputes from a conventional marital-law
perspective, given the idiosyncratic
arrangements of the relationship.  Parents
who reside in states that do not allow a
second-parent or joint adoption may
experience parentage disputes that have
no parallel in the straight community.  

Mediating same-sex
conflicts requires a
nuanced awareness of
when and how these
disputes emerge for the
couples, as well as an
acknowledgement of how
dramatically they may

differ legally and emotionally from those
of opposite-sex couples.   Most critically,
it requires a deep understanding of how, as
a direct result of these unique legal
frameworks and personal histories, the
rights and duties of each partner may
dramatically differ from that person’s
subjective expectations, and how those
differences will play out in the mediation
process.  

Understanding the New Legal Rules of
Divorce The most dramatic change in
the nature of same-sex dissolutions is the
extension of marital rights and obligations
to registered or married couples; as of
2008, this has happened in eight states.  In
California, this expansion included the
imposition of marital rules on all state-
registered domestic partners (which

Homophobic laws (such as 
the non-recognition of a foreign
marriage or a ban on gay marriage
altogether) may unfairly empower
the higher-earning partner….



26

Winter 2008 • Vol. 7  No. 1

previously offered only limited benefits),
unless either partner unilaterally
terminated the partnership within the first
year of the new law’s passage or the
parties had signed a pre-registration
agreement. Because registration had been
offered for five years previously, the new
law retroactively extended marital rights
to couples who had signed up at a time
when no such rights applied – creating an
especially difficult set of dynamics in the
event of a dissolution, as well as those
who have registered after the new laws
went into effect. 

In Vermont,  New Hampshire,
Connecticut, Oregon, and the District 
of Columbia, a new legal regime (most
o f t en  ca l l ed  
civil union) was
created.  In New
Jersey, marital
rules now apply
to those who
newly register
under the new domestic partnership
regime, and not to those who previously
registered.  In Canada and in
Massachusetts, legal marriage is now
available for same-sex couples, with no
residency requirement for those wishing
to marry in Canada, and fairly strict
residency rules for Massachusetts
marriages. 

These new rules have most dramatically
transformed gay dissolutions in those
eight states.  But in fact, gay breakups
have been transformed not just for those
who are registered or married, but in
many instances, even for couples who live
in states that do not offer registration or

marriage, and also, for many who have
elected to not register or marry even when
they could have done so. 

First, tens of thousands of couples are
now subject to marital rules they did not
fully understand when they registered. In
California, most pointedly, the marital
rules were not in effect in the early years
of domestic partnership registration, and
the unilateral opt-out method in 2004 was
little understood and rarely invoked.  In
other states, the campaign for domestic
partnership was seen within the gay
community primarily as a civil rights fight
by gay couples fighting for benefits.  It
was not seen as a decision to obtain
financial rights or take on financial

obligations.  Unlike most straight couples
who are at least vaguely aware of the
marital rules, few lesbians or gay men
have much awareness of these rules, and
especially, on how they will impact them
financially in the event of a dissolution.
Most observers also believe that the
marital rules (especially alimony
obligations and community property
presumptions) are far less congruent with
how the majority of same-sex couples
organize their financial lives, than is the
case for most straight married spouses. 

Second, and further complicating the
situation in many dissolutions, most long-

The distortions in the legal framework
inevitably shape the resolution of the

dissolution disputes, in ways that rarely
are present in a straight marital divorce.

Continued on next page
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term registered or married gay couples
were together long before these new legal
systems were set up, and in most
instances their new legal status as

registered or married does not provide a
clear method of resolving disputes
involving pre-registration assets.  The
lack of uniformity across state lines also
has worsened the legal complexities, as
partners may marry in one location (i.e.
Canada), register in California, and then
end up in New York – which may not
recognize either of these “marriages.”
Some states are even refusing to dissolve
same-sex marriages or partnerships

created elsewhere, seeing such
adjudication as a form of legal
recognition, and thus leaving many
couples in a terrible state of legal limbo.  

Third, while many thousands of same-sex
couples are now recognized as married
under their local or state law, federal
recognition is still denied.  This results in

a great many inconsistencies and
inequities, some of which can play out in
unpredictable ways in the event of a
dissolution. Loan obligations, a 

partner’s rights under
f e d e r a l l y - r e c o g n i z e d
pensions and IRAs, and the
tax consequences of a
financial or property
transfer during a partnership
or upon dissolution 
all function differently for
same-sex married or
registered couples,

compared with the privileged status of
straight divorcing spouses. 

Perhaps most difficult to address, the
marriage movement has elevated the
expectations of many lesbians and gay
men, even in states where they have
elected to not register or are not eligible
for registration.  Economically dependent
partners may feel a growing sense of
entitlement, equivalent to that of a

dependent housewife, in
ways that may seem
presumptuous or greedy to
their partner.  More and more
couples are raising children,
thus giving rise to greater
dependency on the part of

the primary child-rearer and increasing
the burdens of the other partner.   For
those who have elected to not register or
marry because of particular tax or legal
problems – many of which are a result of
homophobic laws – or for those living in
states where registration is not possible,
the lack of a legal basis for such
expectations may be seen by the dependent

Gay breakups have been
transformed not just for those 
who are registered or married, 
but in many instances, even for
couples who live in states that do
not offer registration or marriage.

For many same-sex couples the
stages of the relationship evolve
far less formally than for most
heterosexual couples.
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partner as a mere “technicality,” thus
triggering a deep sense of injustice upon
break-up that has no real parallel in a
straight dissolution.  

For all of these reasons, the genuine
expectations of the parties – and most
pointedly, the stated expectations of the
dependent partner – may dramatically
conflict with that partner’s legal position.
Deepening this chasm, in many instances
the gap may be directly attributable to the
legal non-recognition of same-sex
marriage.   Such discrepancies can result
in a legal power imbalance at the time of
a breakup, which in turn can intensify the
underlying personal power dynamics that
frequently exist in the relationship – thus
creating especially daunting challenges to
resolving same-sex dissolutions. In this

way, the distortions in the legal
framework inevitably shape the resolution
of the dissolution disputes, in ways that
rarely are present in a straight marital
divorce.  

Frederick Hertz is an attorney
and mediator in Oakland,
California, with a practice
emphasizing the formation and

dissolution of non-marital relationships,
both same-sex and opposite-sex. More
information on his practice can be found
at www.samesexlaw.com. The author
thanks the therapists, lawyers and
mediators participating in the “Equally
Empowered” study group for many of the
insights discussed in this article. Fred can
be contacted at 510-834-4114, or at
fred@frederickhertz.com

“You do not really understand 
something unless you can 

explain it to your
grandmother.”

Albert Einstein
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THE INTERMEDIARY
By Les Wallerstein

Obviously, you can’t mediate a divorce
without married clients… and a lawyer
can’t represent an unmarried client in
divorce. Actually, I’ve done both —
once.

A few weeks before Christmas, 2004, I
received an email followed by a phone
call from a single, 39 year-old man from
Oregon. Charlie found my mediation
website online. The impending end of
his parents’ 45-year marriage motivated
his search.

Charlie confided his father’s long history
of sexual exploits, and claimed that his
mother still didn’t know the full
magnitude of her husband’s infidelities.
But he said that when she periodically
“catches” him all hell breaks loose in a
now-predictable scenario. Mom
confronts dad, who categorically denies
the allegation. When proof proves
irrefutable, dad admits his guilt, offers
his uncontrollable urges in defense,
promises never to do it again, apologizes
profusely and begs for forgiveness. Mom
refuses and then dad threatens suicide —
inducing her to relent. 

In 1999, after one affair too many, mom
initiated their first foray into the world of
divorce. Within weeks aggressive
counsel represented each parent. Six
months and $35,000 later they had
achieved nothing more than a mutual
abhorrence of their own (and each
other’s) counsel. With no end in sight
dad begged for a reconciliation and mom
yielded, but this time “on conditions.” 

Dad would “promise” to stop
philandering… but if he wouldn’t or
couldn’t… they would “rationally
divorce” without rancor or retribution.
Rational divorce meant the equal
division of all their assets with
absolutely no lawyer involvement.  

Divorce, round one, culminated in a
five-year détente that was about to end.
Soon after Thanksgiving mom
discovered email evidence of dad’s
recurring infidelity. When confronted,
dad pled guilty, mom called Charlie, and
I entered the picture. 

Mom and dad agreed to avoid one
another until after the divorce. With their
marital home in Gloucester and their
summer home in Miami, each took
alternate trips of varying durations away
from each other. Tradition dictated one
exception. As always, they planned to
invite their children to the Gloucester
house for the Christmas holidays. This
year they would sleep in separate
bedrooms and “deal with their situation”
as best they could, but Christmas dinner
was not to be forsaken for divorce.

As the holiday approached mom and dad
resolutely refused any face-to-face
meetings. Nor would they consider
phone conferences. Mediation was out
of the question. They were united only in
their insistence on a 50/50 asset
distribution and their steadfast rejection
all lawyer involvement. Both knew
Charlie planned to hire a lawyer who
would represent neither of them, and that
made it OK. 
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Charlie flew east two days after calling
and retained me as his counsel. As the
intermediary Charlie “mediated” all
disagreements between his parents,
occasionally assisted by his sister who
planned to travel to Gloucester “when the
time came.” Charlie assured me that his
parents’ belief that their
children loved them equally
dispelled any doubt that they
would proffer an unfair
agreement. 

Charlie flew back to Oregon
within days of our meeting,
and most of his intermediation
was accomplished by telephone and
email. Based on information he provided,
I presented Charlie with an array of
documents and documentation to be
assembled and examined with his folks.
Fortunately, both parents trusted their
long-term financial advisor/accountant
and Charlie had an exceptional
proficiency with numbers. After three
draft agreements and extensive asset
reviews, I generated all the signature
ready documents, which Charlie picked
up at my office just before Christmas. 

Christmas dinner was strained. Two days
later Charlie and his sister accompanied
their parents to their local bank, where a
Notary witnessed their execution of the
agreement and their financial statements.
The next day Charlie, alone, hand-
delivered all the necessary paperwork to
the Probate and Family Court in Salem.
He found a sympathetic clerk who
scheduled his parent’s non-adversarial,
no-fault divorce for the following day.
They appeared in court with Charlie and
without lawyers… and the judge found

their agreement to be “fair and
reasonable” and allowed their joint petition
to divorce. 

From start to finish, facilitating the
dissolution of a 45-year marriage
between spouses I never met took 22

days to mediate, and 5 minutes in court.
Several months later I emailed Charlie.
He said that his parents seemed happier
divorced than married. After Christmas
2007 I again found myself curious about
the aftermath of this intermediation.
Here’s the gist of our email exchange.

Inquiry: “On the third anniversary of
your parents divorce their file is about to
go into storage... and I found myself
wondering whether you or they had any
regrets three years after the fact... so I
decided to ask.”

Reply: “They are both happy and well
adjusted to new chapters in their lives.
Mom’s first words after the divorce
quoted MLK - Free at last, free at last,
Thank God Almighty, free at last! So
there you have it.”

Les Wallerstein is a family
mediator and collaborative
lawyer in Lexington. He can be
contacted at (781) 862-1099, or

at wallerstein@socialaw.com.

They would sleep in separate
bedrooms and “deal with their
situation” as best they could, 
but Christmas dinner was not 

to be forsaken for divorce.
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WHAT’S NEWS?
Chronologically Compiled by Les Wallerstein

Love in the Time of Dementia
Heartbreak can happen at 80, but
probably without the rage against the
dying of the light. Researchers who study
emotions across the life span say old love
is in many ways more satisfying than new
love. According to John Gabrieli, a
professor of cognitive neuroscience at
MIT, “as people get older, they seem to be
willing to accept things they would have
found disturbing and vexing when
young.” Laura L. Carstensen, the director
of Stanford’s Center on Longevity
comments that as you get older “you
understand that the bad times pass and the
good times pass. As you experience them,
they’re more precious, they’re richer.”
According to Dr. Mary Pipher, “If you
stay married, there are riches in store that
nobody 25 years old can imagine.” (Kate
Zernike, New York Times, 11/18/2007)

Study Finds Higher Outlays for
Caregivers of Older Relatives  The out-
of-pocket cost of caring for an aging
parent or spouse averages about $5,500 a
year, according to the nation’s first in-
depth study of such expenses. That sum is
more than double previous estimates and
more than the average American
household spends annually on health care
and entertainment combined. The highest
out-of-pocket costs were incurred by
long-distance caregivers, followed by
those who live with their ailing relative. 

Caregivers who live nearby spend the
least. (Jane Gross, New York Times,
11/19/2007)

To Be Safe, Call the Bride by Her First
Name   Thanks to hyphens, a vogue
toward creative morphing of names, and
legislation in some states that has eased
the process for a man to take his wife’s
surname, there have never been more
surname options. One study found that
fewer than 4 percent of college-educated
brides did not take their husband’s last
name in 1975, compared with about 20
percent in 2000. New York, Georgia,
Hawaii, Iowa Louisiana, Massachusetts
and North Dakota now recognize a
husband’s right to take his wife’s last
name upon marriage. Beginning in
January, 2009, it will also be legal in
California. (Anna Jane Grossman, New
York Times, 12/2/2007)

RI Rules Against Same-Sex Divorce
The Rhode Island Supreme ruled that
same-sex couples that marry in
Massachusetts may not divorce in Rhode
Island. In a 3-2 decision, the court ruled
that it was up to the legislature, not the
court, to determine whether same-sex
marriages and divorces would be
recognized. Bills to legalize same-sex
marriage have been filed in the Rhode
Island legislature numerous times but
have not been acted upon. (Katie Zezima,
New York Times, 12/8/2007)
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Divorce in Cuba    In 2006, the latest
figures available, Cuba reported an annual
divorce rate of nearly 64 percent.
Divorces cost about the same as getting
married, $1.05. By law there is no
alimony unless either the husband or wife
is unemployed. Due to a severe housing
shortage, divorced Cuban couples
sometimes remain under the same roof for
years, or even a lifetime. (AP,  New York
Times, 12/31/2007)

CUs in NH   As of January 1, 2008, New
Hampshire became the fourth state in the
nation to legalize Civil Unions.  (Wall
Street Journal, 1/2/2008)

Harassment v. Free Speech in VT
Divorce   On December 7th a Vermont
judge ordered a husband to take down
“any and all Internet postings” about his
wife and their marriage pending a hearing,
turning their divorce into much broader
battle over free speech on the Internet.
The husband, who posted what he called a
“fictionalized account” of their crumbling
marriage on his blog, claims the court
order amounts to a constitutional violation
of his right to free speech. The wife claims
the blog postings were “inaccurate,
derogatory, defamatory and
inappropriate,” and her attorney said that
it’s typical for judges to bar harassment by
either party in divorce. The husband has
refused to take down his blog. (Abby
Goodnough, New York Times, 1/11/2008)

English Twins Granted an Annulment
An London court annulled the marriage of

a brother and sister who were parted at
birth and adopted by different families
without knowing of their biological
relationship. The case has rekindled a
debate between children’s rights groups
— who argue that both biological parents
should be listed on birth certificates, and
opponents, including those favoring gay
and lesbian rights  — who argue that a
“father clause” could cause children with
same-sex parents unnecessary distress.
(John F. Burns, New York Times,
1/12/2008)

Big Weddings Bring Afghans Joy &
Debt Marriage is arguably the most
important rite of passage for a young
Afghan man, and the luxuriousness of the
ceremony reaffirms his family’s status.
The Taliban banned extravagant
weddings, but since their ouster the
Afghan wedding industry has rebounded
and is bigger than ever. The bridegroom
and his family are financially responsible
for the entire wedding, including a
dowry, known as the bride price.
Moderate guest lists can top 600 people;
the biggest exceed 2,000. The result can
plunge the bridegroom into paralyzing
debt — and an early, unwelcome visit by
the debt collectors to the newlyweds’
home. (Kirk Semple, NY Times,
1/14/2008)

A French First    For the first time in the
history of France, a majority of births in
2006 were to unwed mothers, a sign of
further distancing from traditional social
mores. (Wall Street Journal, 1/16/2008)
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PROFESSIONAL DEVELOPMENT WORKSHOP
FOR ALL MCFM MEMBERS & THEIR GUESTS

“… Wife Shall Receive One-Half Of Husband’s Pension.” 
HOW TO AVOID UNINTENDED RESULTS FROM 

VAGUE LANGUAGE IN SEPARATION AGREEMENTS 
Presented by Diane M. Wittenberg, Esq.

This workshop will provide both an overview and comparison of different types of
retirement plans, with an emphasis on public plans. Topics will include how various
types of retirement plans work and what questions need to be asked and answered in
order to draft the separation agreement and domestic relations order that not only
reflects the intent of the parties, but can be approved and administered by the retirement
plan. 

Wednesday,
February 13, 2008, from 2-4 PM

Wellesley Free Library (in The Arnold Room)
530 Washington Street, Wellesley

Driving directions available @ www.mcfm.org

Diane M. Wittenberg is the sole proprietor of QDRO Outsource, providing services to
family law professionals and their clients by drafting and reviewing domestic relations
orders, in addition to consulting on various employee benefit issues. 

MEDIATION PEER GROUP MEETINGS

Merrimack Valley Mediators Group: We are a group of family law mediators who
have been meeting (almost) monthly since before the turn of the century!  The criterion
for membership is a desire to learn and share.  Meetings are held at 8:15 AM on the last
Tuesday of the month from January to June, and from September to November, at the
office of Lynda Robbins, 11 Summer Street, Chelmsford.  Please call Lynda at (978)
256-8178 or Karen Levitt at (978) 458-5550 for information and directions. All MCFM
members are welcome. 

Metro-West Mediators Group: The Metro-West group (usually) meets on the first
Friday of the month at the home of S. Tracy Fischer in Newton. Monthly meetings
begin at 9:15 AM and are open to all MCFM members. Please call (617) 964-4742 or
email <tracyfischer@rcn.com> for confirmed dates and directions. 
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ANNOUNCEMENTS

FMQ ECOLOGY UPDATE

As you can see from the new notice on the back cover, this edition of the FMQ is printed
on paper stock that is manufactured with non-polluting wind-generated energy, and 100%
recycled (with 100% post consumer recycled fiber), processed chlorine free and FSC
(Forest Stewardship Council) certified. Future editions will continue this ecological
improvement.

ELDER DECISIONS, WINTER 2008 TRAININGS

Conflict Resolution Skills Training 
for Eldercare Professionals, Nurses, 

Case Care Managers & Social Workers
January 29, 2008

Elder Mediation Training 
for Mediators & Other Dispute Resolvers

February 6-7, 2008

Register at www.ElderDecisions.com, or call 617-621-7009,
or email training@ElderDecision.com

Elder Decisions is a Division of Agreement Resources, LLC
Both trainings to be held in Newton, MA

PARENTING COORDINATION
Assisting High Conflict Families — Guidelines of Practice

Presented by Robin M. Deutsch, Ph.D.

A two-day training program for lawyers, judges, therapists, mediators, GALs, custody
evaluators, parent educators, and other professionals who work with high conflict families.
This training will examine the role and functions of the Parenting Coordinator and the
interventions helpful to reduce conflict. Focus will be on the psychological dynamics in
high conflict families and the impact on their children. Practical parenting coordination
techniques and decision-making methods will be highlighted. 
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Special issues including domestic violence, visitation resistance, and allegations of abuse
will be addressed. This comprehensive training will include subject areas outlined in the
new 2005 AFCC Guidelines for Parenting Coordinators. 

March 14 – 15, 2008
Cost: $265

For more information call (toll free) 888-664-6777
or email <ce@mspp.edu>

Massachusetts School of Professional Psychology
221 Rivermoor Street

West Roxbuy, MA

BASIC TRAINING IN MEDIATION & CONFLICT RESOLUTION

Framingham Court Mediation Services (FCMS), a court approved program, is offering a 36-
hour training in mediation and conflict resolution. The training will emphasize facilitative
mediation as a method of alternative dispute resolution for court and non-court related
matters, including family issues, business and workplace disputes.  Participants will learn
the fundamentals upon which mediation specializations are built.  An apprenticeship may
be available upon successful completion of this training.

Training Dates and Times: 
Saturdays, 3/08/08 and 3/29/08, 8:30am – 4:00pm

Tuesdays, 3/11/08, 1/18/08, and 3/25/08, 6:00pm – 9:30pm
Thursdays, 3/13/08, 3/20/08, 3/27/08, 6:00pm – 9:30pm

Location: 116 Concord Street, Suite 6, 
Framingham, MA 01701

Cost:  $650.00

Please call (508) 872-9495 or visit our web site at
www.framinghammediation.org for more information. 
This program is approved for both CEU’s and PDP’s.

Framingham Court Mediation Services is an independent, non-profit organization
affiliated with the local district courts, which provides mediation services to the community
including divorce, family/parenting and court related matters as well as offering training to
youth and adults.
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ADVANCED DIVORCE MEDIATION TRAINING
May 8*, 9, 10, 23 & 24, 2008

Holyoke, MA

A 34-hour advanced mediation training for those interested in working with separating,
divorcing or already-divorced couples. Topics include the emotional and legal aspects of
divorce, parenting issues, division of assets and debts, spousal support, working with non-
traditional couples, mediator ethics, dealing with high conflict, and more. Fee includes
training manual, coached roleplays, parking and refreshments. Social Work CEC’s available
upon request. Trainers are Betsy Williams, Cate Woolner, Stephany Levin, Oran
Kaufman and Court Dorsey. Fee is $795 or $750 with registration postmarked by
April l4.

For brochure: shackney@communityaction.us
For more information - 413-774-7469 x16, or shackney@fcac.net

Co-Sponsored by HCC Kittredge Center for Business
& Workforce Development and UMass Legal Services

Prerequisite - 30 hours Basic Mediation Training

* Attorneys with extensive training or experience in family
law may choose to omit the 4-hour, May 8th session.

CHILDREN COPE WITH DIVORCE
A Seminar for Divorcing Parents

This six-hour educational program for parents focuses on the needs of children during such
times of stress. Presenters include David Hollis, LICSW, Beth Greenberg, Ph.D.,
Katherine Kaiser, LICSW, Stephen Slaten, Ph.D., and Amy Colangelo, LICSW.

JEWISH FAMILY SERVICE 
646 Salisbury Street

Worcester, MA 01609
Call 508-755-3101 to Register

Pre-registration required!

Fee: $65
No Childcare Provided

Seminar Limited to 30 Participants

Morning Seminars:
Tuesday & Wednesday
9:30 am to 12:30 pm
February 5 & 6, 2008
March 11 & 12, 2008

April 8 & 9, 2008

Evening Seminars:
Monday & Tuesday
5:30 pm to 8:30 pm

February 25 & 26, 2008
March 24 & 25, 2008
April 28 & 29, 2008
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JOIN US

MEMBERSHIP: MCFM membership is open to all practitioners and friends of
family mediation. MCFM invites guest speakers to present topics of interest at four,
free, professional development meetings annually. These educational meetings often
satisfy certification requirements. Members are encouraged to bring guests. MCFM
members also receive the Family Mediation Quarterly and are welcome to serve on any
MCFM Committee.  

All members are listed online at MCFM’s web site, and all listings are “linked” to a
member’s email. Annual membership dues are $90, or $50 for full-time students. Please
direct all membership inquiries to Ramona Goutiere at <masscouncil@mcfm.org>.

REFFERAL DIRECTORY: Every MCFM member is eligible to be listed in MCFM’s
Referral Directory. Each listing in the Referral Directory allows a member to share
detailed information explaining her/his mediation practice and philosophy with
prospective clients. The Referral Directory is printed and mailed to all 
Massachusetts judges, and to each listed member. The most current directory is
always available online at www.mcfm.org. The annual Referral Directory fee 
is $60. Please direct all referral directory inquiries to Jerry Weinstein at
<JWeinsteinDivorce@comcast.net>.

PRACTICE STANDARDS: MCFM was the first organization to issue Practice
Standards for mediators in Massachusetts. To be listed in the MCFM Referral Directory
each member must agree to uphold the MCFM Standards of Practice. MCFM’s
Practice Standards are available online at www.mcfm.org. 

CERTIFICATION & RECERTIFICATION: MCFM was the first organization to
certify family mediators in Massachusetts. Certification is reserved for mediators with
significant mediation experience, advanced training and education. Extensive
mediation experience may be substituted for an advanced academic degree. MCFM’s
certification & recertification requirements are available online at www.mcfm.org.  

Every MCFM certified mediator is designated as such in both the online and the
printed Referral Directory. Certified mediators must have malpractice insurance, and
certification must be renewed every two years. Only certified mediators are eligible to
receive referrals from the Massachusetts Probate & Family Court through MCFM. 

Certification applications cost $150 and re-certification applications cost $75. For more
information contact Lynn Cooper at <lynnkcooper@aol.com>. For certification or
re-certification applications contact Ramona Goutiere at <masscouncil@mcfm.org>.
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TOLL FREE: 1-877-777-4430
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kathleen@divmedgroup.com

Vice-President Marion Lee Wasserman, 199 Wells Avenue, Suite 201, 
Newton, MA 02459, 781-449-4815, marionlw@comcast.net

Secretary Jonathan E. Fields, Fields & Dennis, LLP, 20 William Street,
Suite 165, Wellesley, MA 02481, 781-489-6776, 
jfields@fieldsdennis.com

Treasurer Mark I. Zarrow, Lian, Zarrow, Eynon & Shea, 34 Mechanic 
Street, Worcester, MA 01608, 508-799-4461, 
mzarrow@lzes.com

DIRECTORS Lynn K. Cooper, S. Tracy Fisher, Rebecca J. Gagne, Mary T.
Johnston, Harry E. Manasewich, Steven Nisenbaum, Mary
A. Samberg, Patricia A. Shea, Debra L. Smith, Mary A.
Socha, Diane W. Spears, Laurie S. Udell & Les Wallerstein

DIRECTORS John A. Fiske, Janet B. Weinberger,  
EMERITUS Jerome Weinstein & Barbara N. White

ADMINISTRATOR Ramona Goutiere, Goutiere Professional Business Services,
P.O. Box 59, Ashland, NH 03217-0059, 781-449-4430,
masscouncil@mcfm.org
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