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PRESIDENT'S MESSAGE: Lynda J. Robbins
The Hidden Gems of Mediation: Resources & Networking
For a number of years now, I have been part of a great group of mediators who
meet almost every month to network, learn and share. Sometimes someone
asks a question that triggers a discussion, sometimes we invite speakers who
have generously shared their time and expertise with us, sometimes one of us
leads a discussion on a topic we have some expertise in - or just some interest.
Besides the wonderful things that happen at the meetings, we also help each
other out between meetings. If a therapist/mediator has a question about child
support guidelines, he might call me. If I have questions about a mental health
issue, I might call him. It is reassuring to know that we have each other. And
it makes us all better mediators. One of the few drawbacks to family mediation
is that it is usually done with just the mediator and the parties in the room. It
can be a very solitary profession. By participating in a peer practice group, we
establish a support system that helps us develop our professional knowledge
and skills-and meet some great people! Start attending one near you or form
your own with local colleagues.
Try as we might, no one can be knowledgeable in all aspects of family law and
negotiation. My experience is that within the profession, mediators generously
help each other and share their knowledge. But, sometimes our best resources
on a given question are people who are not mediators but who have an
expertise in health insurance, pensions, mortgages, business evaluations, etc.,
etc. These are great people to know, for our own information and in service to
our clients. I have met a number of such resources through my peer practice
group and through MCFM Professional Development meetings. I urge those of
you who know of valuable contacts and resources to submit their names and
information to Jerry's List - A Directory of Related Professionals, the resource
directory named for our own Jerry Weinstein, being developed by the Council.
The form is on our website in the Members section. And once the Directory is
ready, be sure to use the list regularly to provide the best assistance for your
clients.
These gems: professional resources and networking with colleagues are some
of the true treasures of our profession. Enjoy the riches!
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LET A THOUSAND FLOWERS BLOOM
A Holistic, Pluralistic & Eclectic Approach to Mediation
By Kenneth Cloke

It is a defect in language that words suggest permanent realities and people do not see
through this deception. But mere words cannot create reality. Thus people speak of a final
goal and believe it is real, but it is a form of words and the goal as such is without
substance. The one who realizes the emptiness of objects and concepts does not depend on
words. Perfect wisdom is beyond definition, and pathlessness is the way to it.
Prajnaparamita
Partly as a result of the widespread success of mediation, and partly as a result of working
in a highly competitive culture, mediators are increasingly dividing into diverse areas of
practice, philosophies, orientations, styles and approaches to conflict resolution. Our ranks
now include retired judges, attorneys, collaborative law practitioners, securities investors,
business and commercial partners, insurance adjusters, health care providers, ombudsmen,
facilitators, organizational coaches, management consultants, team builders, labormanagement negotiators, human resource managers, psychotherapists, counselors, teachers
and administrators, students in all grade levels, community activists, victim-offender
mediators, restorative justice mediators, conciliative mediators, evaluative mediators,
transformational mediators, narrative mediators, spiritually-oriented mediators,
international mediators and dozens of others.
Retired judges and attorney mediators tend to view their conflict resolution experiences
completely differently from therapist and community mediators. Commercial mediators see
themselves as distinct from narrative and transformational mediators. Divorce mediators
approach their work with a different orientation than labor-management mediators, victimoffender mediators and international mediators.
Certainly there are many points of agreement that link these different orientations. Most will
agree, for example, on the usefulness of classic techniques such as setting ground rules,
surfacing interests and explaining the mediation process, while implementing them in
completely different ways. Most will also agree that each conflict is different; each mediator
is different; each institution, organization and subject matter is different, each mediation is
different, and each of these is in flux and different at every moment.

Mediators are increasingly dividing into
diverse areas of practice, philosophies,
orientations, styles and approaches to
conflict resolution.
Family Mediation Quarterly

The consequence of
this
inevitable
diversity, fluidity
and impermanence
in mediation should
encourage us to

adopt as wide a variety
We are far too rich in hidden
of styles and approaches
to resolution as possible.
possibilities and the problems we
Each style has proven
remarkably successful in address are far too layered in subtle,
resolving certain kinds
diverse forms of information to
of disputes and no one
discourage or foreclose any
has yet demonstrated
potentially successful approaches.
that any single approach
or style is superior to
any of the others. Yet each style has tended to advance its own specialized perspectives and
experiences while largely ignoring or dismissing those of others.
I propose instead that we search for the hidden unities that connect these diverse practices;
adopt a holistic, pluralistic and eclectic approach to mediation styles; seek to identify what
makes each one successful in different circumstances; and “let a thousand flowers bloom.”
We are far too rich in hidden possibilities and the problems we address are far too layered in
subtle, diverse forms of information to discourage or foreclose any potentially successful
approaches.
The difficulty in doing so is that a holistic approach requires us to develop our intuition and
deprives us of the comfort and safety that accompany a single style. More importantly, the
deeper and more subtly we are able to describe the sources of any given conflict, the more
responsive the conflict will be to minor interventions and fluctuations, especially those that
are reflected in the attitude, openness, and personality of the mediator. In this sense, who we
are is the technique, and what we search for is what we are most likely to find. Shouldn't
we then search for many things instead of one? Shouldn't we become more capable and
varied in using a broad range of approaches? And shouldn't we carefully examine the
reasons behind our desire to adhere to a single approach, no matter how powerful or
successful that approach may be?
The Mongrel Profession Conflict resolution has been informed in critical and important
ways by a wide range of professions and disciplines, each of which we can continue to mine
for deeper insights and practical techniques.
•
•
•
•
•
•

Law
Labor-Management Relations
Dialogue
Group Facilitation
Systems Theory
Learning Theory

•
•
•
•
•
•

Psychology
Collaborative Negotiation
Arbitration
Non-violence
Prejudice Reduction
Race and Gender Studies
Continued on next page
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•
•
•
•
•
•
•
•
•
•
•
•
•

Myth and Ritual
Mindfulness Meditation
Communication Theory
Neurophysiology
Economics
Game Theory
Coaching and Mentoring
Neuro-Linguistic Programming
Evaluation and Assessment
Management Theory
Team Building
Sociology
Theories of Justice

•
•
•
•
•
•
•
•
•
•
•
•
•

Buddhist Philosophy
Spiritual Traditions
Art and Aesthetics
Anthropology
Community Organizing
Physics and Mathematics
Creative Problem Solving
Feedback Techniques
Quality Improvement
Organizational Culture
Collaborative Processes
Political Theory
International Relations

heart and one outward toward the environment. Each of these directions can also be seen as
a way of approaching conflict, as reflected in the following diagram of a Native American
Medicine or Spirit Wheel.

Each of these disciplines and professions has brought rich resources to the exploration and
resolution of conflict, yet none has proven capable, by itself, of constituting the sole source
of resolution theory and practice. For example, we all recognize that every conflict has an
emotional component. Consequently, it is nearly impossible not to use some emotional
skills in resolving conflict, and the only real question is: how skillful can we become?
The same can be said in varying degrees for each of the other disciplines listed above. Our
choice, therefore, is not whether to incorporate elements from these other disciplines in our
practice of conflict resolution, but whether to do so consciously, collaboratively, proactively,
strategically and in ways that acknowledge the power of their diversity and accentuate their
underlying unity.
The first challenge in any new profession is to develop a diverse, complex, seemingly
inconsistent array of methods, practices, models and theories so as to investigate and
crystallize every aspect of what is being learned. The second is to draw them into dialogue,
so as to better synthesize, integrate and unify their disparate lessons into a single, holistic,
internally consistent set of approaches, styles, theories and practices. The third is to examine
how these approaches, styles, theories and practices can be broadened and linked with a set
of core values and principles to provide ethical grounding and a strategic orientation for
future practice. The fourth and final challenge is to leave all this behind, and as Carl Jung
wrote: “Study your theory; practice your techniques inside out, and when in the presence of
a living soul, respond to the soul.” Our current dialogue, in my mind, reflects an effort to
address the second challenge.
Ancient Wisdom In Native American, First Nation, aboriginal and indigenous cultures, it
is widely recognized that there are six primary orientations which correspond to six
fundamental attitudes and compass directions, including one pointing inward toward the

This depiction of the locations or directions of conflict suggests the possibility of developing
a diverse, yet holistic set of approaches to the resolution process that allow each location to
be accessed and resolved in its own way, while recognizing the possibility of resolving all of
them profoundly at a single stroke, for example, by changing people's hearts, or
fundamentally redesigning the familial, social, or organizational systems that generated or
aggravated the conflict.
Indigenous cultures commonly open mediations with a spiritual invocation, a deep collective
silence, the passing of a peace pipe, or some comparable ritual through which those who are
gathered manifest their conciliatory, collaborative, heart-based intentions at the northern end
and center of the diagram, only later moving into the intellectual, emotional, and physical
locations.
Continued on next page
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Many U.S. and European mediators, on the other hand, regard spiritual and heart processes
as pointless, diversionary or “touchy-feely,” and open instead with intellectually based
introductions and agreements on ground rules at the far western end of the diagram,
sometimes working with emotions or the body, but rarely engaging conflict in its internal
spiritual and heart, or external systemic and environmental locations.
Styles and Locations of Conflict
If every conflict exists in physical, intellectual,
emotional, spiritual, heart and environmental locations, each of the principal mediation
styles can be seen as calming conflict in one of these six locations, in an effort to resolve it
as a whole. Thus, there is:
1. A conciliative style aimed chiefly at reducing the fighting that primarily uses physical
calming and spatial tools such as separation, reassurance, sympathetic tone of voice and
caucusing;
2. An evaluative or directive style aimed mainly at settlement that primarily uses
intellectual and logical tools such as analysis, distinction, debate, instruction, compromise
and reductionism;
3. A facilitative style aimed primarily at resolution that primarily uses emotional
calming and affective tools such as listening, empathy, acknowledgement, summarization,
reframing and dialogue;
4. A transformative style aimed principally at personal transformation that primarily
uses emotional/relational calming and meaning-altering tools such as recognition and
empowerment, along with participation, responsibility and relationship building;
5. A spiritual, heart-based, or transcendent style aimed at personal learning, letting go,
forgiveness and reconciliation that primarily uses spiritual/heart calming tools such as
centering, mindfulness, direct heart-to-heart communication, compassionate inquiry,
wisdom and insight;
6. A systems design style aimed at preventing systemic dysfunctions that primarily uses
environmental/systems thinking and design principles to change the context, culture and
environment in which conflicts occur.
We can see that each of these styles or models of mediation has been successful in resolving
disputes, partly because each employs a distinctive set of coherent techniques to unlock
conflict in ways that are uniquely appropriate to each location on the Medicine Wheel, or
incorporates techniques that have proven successful in other locations.

There is a science to every art and
an art to every science, and what
works best is not one or the other
but both in combination.

Family Mediation Quarterly

In addition to these, we
can identify a holistic,
pluralistic and eclectic
style that uses all these
approaches more or less
s i m u l t a n e o u s l y,

responding to each moment,
person and conflict differently,
moving fluidly between these
styles as opportunities for
resolution present themselves and
searching for the hidden unities
that lie between them. But
holism, pluralism and eclecticism
are more than simply styles; they
are ways of understanding the
world and solving its problems.

Our deepest challenge is to
recognize that mediation cannot
be separated from the mediator
and that we need to become, to
paraphrase Gandhi, the
resolution we seek in the world.

For example, consider how different mediators might approach a typical family dispute. A
conciliative approach might start by sitting down with different family members, listening,
calming them and allowing them to feel heard. An evaluative approach might focus on
reaching agreements regarding the issues, such as how money is being spent. A facilitative
approach might explore their relationships and emotional responses to each other. A
transformative approach might encourage recognition and empowerment. A spiritual or
heart-based approach might find out the kind of family they each want to have, bring
awareness to the family they are actually experiencing and encourage them to speak from
their hearts. A systems design approach might consider the conflict culture in the family
and invent proactive and preventative alternatives to handle their next conflict. A holistic,
pluralistic, eclectic approach might seek to accomplish each of these, moving back and forth
between them as family interactions suggest different obstacles to resolution.
As a result, the holistic approach requires greater comfort with chaos and indeterminacy, a
higher degree of mindfulness and awareness of what is taking place in the present moment,
a calibrated intuition about what is happening in people's hearts and minds and a pluralistic
approach to problem-solving.
Diverse Approaches to Problem-Solving
In lieu of a “locations” approach, we can
describe the various styles of mediation by examining the way each analyzes and attempts
to solve problems. We can, for example, seek to understand problems in fundamentally
opposite ways: by using reductionism or holism, analysis or imagination, history or fantasy,
abstraction or experience, intellect or emotion, logic or intuition.
We can apply science or art, objectivity or subjectivity, divergence or convergence, contrast
or commonality. We can look at problems digitally or analogically, sequentially or
summatively, in isolation or in relationship to context and environment. Each approach
provides different answers and when combined, reveals hidden symmetries that deepen our
understanding.
Continued on next page
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In essence, the left hemisphere of the brain is a scientist while the right is an artist. Each of
these modes of understanding augments and enlarges the ways we experience conflict and
resolution. Each generates radically different results, takes us to different locations on the
Medicine Wheel and influences what we are capable of imagining. Each allows us to
develop a different set of practical techniques and in combination, leads to a deeper, more
integrated understanding of the whole.
When we attempt to understand conflict resolution using only logic, reductionism, history
and science, we make its emotional, holistic, experiential, artistic aspects less accessible. As
a result, we may decide to settle disputes without resolving the underlying reasons that gave
rise to them, or fail to recognize the presence of a subtle, yet attainable potential for heartfelt
conversation that could lead to transformation and transcendence.
When we abandon logic, reductionism, history, and science, we become mired in mysticism,
sink into sentimentality and naiveté, and lose the parts of resolution that rely on reason,
science, strategy, technique and planning. There is a science to every art and an art to every
science, and what works best is not one or the other but both in combination. And beyond
their simple combination lies the possibility of their seamless, synergistic, holistic
integration, which marks the beginning of wisdom.
Each of these ways of describing conflict allows a different set of observations, experiences,
truths and understandings to emerge. Each requires a different set of skills and interventions
to be effective. Each comes to a different conclusion. None is more accurate or effective
than the others, yet each may be better at addressing a particular kind of conflict. And
combined into a single, unified whole, they have much more power than any one by itself.
Doing both simultaneously allows us to understand phenomena as both discrete and
continuous, stable and moving, analog and digital, different and similar, objective and
subjective, quantitative and qualitative, particle-like and wave-like.
Would it not make sense, then, for us to become fluent in all these styles and approaches
and learn how to select those that will work best in each conflict? And in combination,
might they reveal underlying symmetries and connections that would allow us to integrate
these seemingly diverse approaches into a single, holistic, interrelated, unified whole?
Become the Resolution You Seek In the end, conflict resolution reveals that people cannot
successfully resolve, transform or transcend conflicts by acting inconsistently with their
values, or manipulating others, or making choices that do not belong exclusively to them, or
sacrificing other people's future to their own. When people act unilaterally or exclusively
to resolve shared conflicts, it discourages opponents from accepting responsibility for
implementing solutions, cheats both parties out of partnership and collaboration and fails to
resolve the entire conflict. Similarly, when we act as though there is a correct approach to
mediation, we close the field to diversity, innovation and learning
Family Mediation Quarterly

Our deepest challenge is to recognize that mediation cannot be separated from the mediator
and that we need to become, to paraphrase Gandhi, the resolution we seek in the world. In
this way, the attitudes, styles and approaches we adopt create the future, are the lessons we
teach and model the values in mediation. In the end, who we are is the technique.
We therefore need to improve our skills and methods by learning to move in our own way,
holistically, pluralistically and eclectically, yet inexorably into the heart of every conflict we
enter. This invites us to recognize that each of us, with our unique histories, personalities,
styles, attitudes and approaches, brings a unique way of seeing and influencing the world
that is both a precious resource and a gift to conflict resolution and the future.

Kenneth Cloke, J.D., Ph.D., L.L. M. is Director of the Center for Dispute
Resolution in Santa Monica, California and works as a mediator, arbitrator,
consultant and trainer. This article is drawn partly from the author's new book, The
Crossroads of Conflict: A Journey into the Heart of Dispute Resolution, Janis
Publications 2006 (www.janispublications.com)

Chains do not hold a marriage
together. It is threads,
hundreds of tiny threads,
which sew people together
through the years.
Simone Signoret
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TEN SECRETS OF LAWYERING CLIENTS IN MEDIATION
By Laurie Israel

Being a reviewing lawyer for a party in a
mediation
requires
many
skills.
Surprisingly, only one of them is a
knowledge of the law. This article
summarizes my reflections on the skills
involved
in
reviewing
mediated
agreements, and how there are many
elements (some of them non-legal) that
come together in best addressing a
mediated agreement and monitoring the
mediation process on behalf of a client.
1. Your Client is Your Partner Virtually
all mediation clients have contributed much
to the solving of their own problems. They
are almost always in a better position to
know all the facts and circumstances of
their situation, and have always given much
thought to it. Opening up to your client’s
expertise in his or her own problem can be
a very effective way for you to begin to be
able to provide helpful input to a mediation
agreement and a mediation process.
Your clients have a great deal of
intelligence and good sense, no matter what
walk of life they come from. All people are
smart and have a great deal of inherent
wisdom. Your clients seek your advice
because of your special skills in problemsolving and your knowledge of the law. By
partnering with your client, you can both

do a better job, because there are two of
you working on the problem.
2. Find the Way of Least Conflict What
lawyers do most of the time (as do
mediators) is resolve conflict. At the heart of
the legal profession is conflict, and lawyers
are trained conflict resolvers. A client that
has come to you from mediation for you to
review an agreement or provide input into
the process has chosen alternative conflict
resolution rather than a more confrontational
way to resolve their problems.
Through anecdotal experience (some of it
my own), I have come to the conclusion that
most lawyers actually dislike conflict. A
lawyer working with a mediation client can
make his or her aversion to conflict into a
strong power to assist in resolution. When
dealing with the other reviewing attorney, if
you have the right attitude, it is actually
often possible to find a solution that can
satisfy both sides. When you can satisfy both
sides, then the solution to the problem or
dispute is not a zero-sum game where if one
party wins, the other party loses.

Always assume there is a solution that will
be mutually agreeable – you just have to find
it! Build bridges between the other
reviewing attorney. Find out his/her
concerns about aspects of the
By partnering with your client, negotiated agreement or mediation
process. Use your skills as a
you can both do a better job,
mediator (or collaborative lawyer) to
because there are two of you
disarm a counterpart counsel who
has not been trained in mediation or
working on the problem.
collaborative law. Lawyers do well

Family Mediation Quarterly

in dealing with mediation
clients and other parties
(including opposing counsel)
when they find the most
effortless and peaceful path
to solutions of problems and
disputes. Practicing law is
like walking on water,
sometimes.

Sometimes listening to what hurt
your client is a very important part
of the professional relationship
and begins (or furthers) the
healing process for your client.

3. Ask Open-Ended Questions
When
you are dealing with a mediation client,
you will need to catch up and learn the
facts of the client’s situation. Skillful
interviewing is the key to finding out the
facts that are crucial to helping your client
solve the client’s problems. Try to
understand what your clients mean - this
will not always be what they are actually
saying. Read between the lines. Listen very
carefully. Follow up on inferences. If you
cut short lines of inquiry you can miss a
vital piece of information.
At the end of an initial meeting with a
client, I always ask the question, “Is there
anything else that you have not yet told me
that is relevant to your situation?”
Generally, if you let 10 or 15 seconds go by,
the client will think of something. And it
may be a piece of information that is very
crucial and valuable to helping the client.
Do short-circuit a client by always asking
directed questions. By eliciting your
client’s answers, and not imposing yours or
foreclosing your client’s by the way in
which you question him or her, you will
always find out important things and facts
that that you would have missed. This is
crucial to your being able to effectively and
completely address serve your client as the
reviewing attorney in a mediation.

4.
Give
Good
Advice
About
Compromising Often a mediation client
asks to have a consult with you because of
an impasse in the mediation process.
Effective lawyering of clients in mediation
depends on educating clients into
reasonable positions and letting them know
that compromising is sometimes (perhaps
often) winning. Having said this, it is
nonetheless very important to let your
client tell his or her “story.” Bear witness to
what your client is saying. Sometimes
listening to what hurt your client is a very
important part of the professional
relationship and begins (or furthers) the
healing process for your client.
By telling your client that his or her
position is somewhat unreasonable will
give the mediation client a reality test and
the client can go back to the mediation
better informed. Mold your mediation
client toward the idea of compromise (if
compromise is possible and reasonable)
early in the process (after they have had a
chance to tell their story). Do it gradually
by educating your client on the downside
of taking an inflexible position. If you
think your client is wrong about the
possible results of a situation, tell your
client, and explain why you think so. If
you think there is some truth in what the
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other party (or the other party’s counsel) is
saying, acknowledge that to your client. If
you do this, you have moved the process
forward by being truthful and (usually) you
will have gained credibility with your
client, and also with the other side.
5. Dig Your Heels in When You Have To –
But Politely Always seek to maintain
good relations with opposing reviewing
counsel in a mediation, even on little
things. By building trust, rapport, and
cordiality with the other attorney, the
process of solving problems and
overcoming impasse will be easier and
much more likely. It is true in law as in life
that (as my mother wisely said), “You catch
more bees with honey.” This is an absolute
truth in the legal profession. It happens all
the time. With this type of groundwork,
when you need to dig your heels in for your
client, do it respectfully, politely, and
unemotionally. Because you have not
“cried wolf ” previously about unessential
things, you will be listened to by the other
side about important things, and you will
be taken seriously.
6. Don’t Withhold Advice Just Because
You’re Not Sure Sometimes the law is
not clear, or the results of actions taken
may not be clear, but give a client in
mediation all the possible scenarios so that
the client can evaluate a path he or she
chooses to embark upon. Lawyers must
give the clients the decision as to how to
proceed. However, when asked, “What
would you do if you were in my position?”

When asked, “What would
you were in my position?”

be honest. Lawyers are trained to spin
paranoiac fantasies to present to their
clients. But don’t get carried away,
otherwise nothing will happen and nothing
will get resolved. Try to give your client
some probabilities of any of these fantasies
actually happening. This will allow your
client to make his or her own evaluation of
the risk and decision as to how to proceed.
7. Don’t Jump to Solutions
Creative
pondering is a good thing. Solutions come
from many places, even in your sleep or in
the car when you are commuting. The nice
thing for your client about pondering during
off-hours is that it is un-billable time. It is
often the most creative time you spend on a
client’s matter. Believe it or not, lawyers
worry about their clients’ situations and
want to make it better. That’s why we
became lawyers. Not jumping to solutions
is a very important part of our job. If you
jump to a conclusion too early, you may
have foreclosed many better and more
creative solutions that take a little more time
or thinking to get to. Let time do its work.
8. Don’t Get Personal The relationship of
attorney and client is very akin to the
relationship between therapist and client.
Perhaps that’s why we are called counselors.
As in a psychotherapeutic relationship, it is
almost always a mistake to bring details
from your own life or life experiences
directly into the discussion between you and
your client. Your client has come to your
office to deal with his or her own issues, not
yours. Anytime you step away from your
client’s issues and into
you do if your own life (even if
be honest. you think your personal
experiences are relevant
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to your client’s problem) you have broken Ascertaining what the law is can be complex.
the attorney/client counseling relationship. Always go to the source (case, statute, or
You can never fully recapture the trust of regulation) and make your own independent
your client once you have done this.
Keep focused on the client’s problems
Not jumping to solutions is a
and don’t bring yourself in the room.

very important part of our job.

9. Make Sure Your Client Sees Your
People generally don’t like to pay
Value
attorney’s fees. Often, one of the reasons the
client is in mediation is to achieve the goal of
saving legal fees. It is very important that
your clients in mediation feel that they have
received value for what they have paid you.
Don’t send a bill until you have
accomplished something of value. Own up
to your mistakes and rectify them on your
own time. Make sure that your clients’
money is being used wisely and in the most
cost-efficient way. In your interactions and
communications with your clients, detail the
progress made so they understand what you
are doing for them. Make sure the client is
satisfied with his or her interaction with you.
10. Make an Independent Assessment of
the Facts and the Law It is important to
get a clear sense of the facts of your client’s
situation. A good place to start is what your
client tells you. It is also important to obtain
facts independently, and also through
opposing counsel, even though some of
these facts may not be what you want to
hear. The more fact-finding you do (even if
some of the facts conflict), the more able
you will be to work out a solution.

assessment. If you rely on secondary
documents, you may be thrown off-track.
Remember that two things are true: the law is
a seamless web (i.e., everything is intuitively
and logically based), and the law is
sometimes counter-intuitive (you cannot
always rely on logic to get to the result).
Israel©2007

Laurie Israel is a lawyer who
helps clients resolve their disputes
with highest level of dignity and
integrity possible. She also helps
people who wish to stay married through
providing marital mediation (mediation to
stay married) and negotiation of postnuptial
agreements. Laurie works in the areas of
collaborative divorce, marital mediation,
mediation to stay married, divorce
mediation, and prenuptial and postnuptial
agreements. You can find out more about
her work and read her articles on her
websites: www.LaurieIsrael.com and
www.MediationToStayMar ried.com.
Laurie’s
email
address
is
lisrael@socialaw.com.
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MASSACHUSETTS HEALTH REFORM BASICS
FOR THE FAMILY MEDIATOR
By Clare D. McGorrian

Chapter 58 of the Acts of 2006 – “An Act
Providing Access to Affordable, Quality,
Accountable Health Care” (the Health
Reform Law) – will affect the majority of
people who live or do business in the
Commonwealth. Key elements of the
Health Reform Law1 include:
•

A mandate that adult residents obtain
and maintain health insurance

•

New subsidized health insurance plans
for low-income residents

•

New lower-cost insurance plans for
people who are not eligible for
subsidized coverage

•

An assessment on employers of more
than 10 full-time equivalent employees
that do not offer or fairly contribute to
employee health insurance

•

A requirement that employers of more
than 10 full-time equivalent employees
establish qualified plans for pre-tax
payment of health insurance premiums

How will the Health Reform Law impact
family mediators and the couples that
appear before them? Like all adult
residents of Massachusetts, divorcing
couples will have to obtain health
insurance before the end of 2007. Those
who lack group insurance through a job or
spouse may qualify for one of the new
plans being offered through the
Commonwealth
Health
Insurance
Connector Authority. While there are
exceptions to the individual mandate, they

are limited and generally will require the
exercise of appeal rights under the law.
This article gives an overview of key
provisions of the Health Reform Law that
relate to individuals and small employers.
Knowledge of these changes should help
you understand the options for parties who
consult you and where to send them for
information and assistance.
The Connector
The key actor in
implementing the Health Reform Law is
the Connector (Commonwealth Health
Insurance Connector Authority), a new
quasi-public entity.2 The Connector’s
statutory purpose is to facilitate
availability, choice and adoption of
affordable private health insurance plans by
eligible individuals and small groups.3 The
Connector’s ten-member board has
significant responsibilities in fulfilling this
purpose.4 Barely a day passes without
some press coverage of the Connector
board’s activities and decisions.
FREE AND SUBSIDIZED PLANS
Commonwealth Care - For Adults The
Connector
oversees
the
new
Commonwealth Care Health Insurance
Program.5 Commonwealth Care offers
subsidized health plans to uninsured adult
(over 19) residents with incomes up to 300
percent of the Federal Poverty Level
(FPL).6 (In 2007, this represents income of
just over $30,000 per year for one person.)
A person with COBRA coverage, non-
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group insurance or in a waiting period for
group coverage is considered “uninsured”
for purposes of Commonwealth Care. To
be eligible, a resident must also have legal
immigrant status.

Care: www.macommonwealthcare.com.
See also Frequently Asked Questions at
http://www.mass.gov/Qhic/docs/ccFAQ_03
2907.doc. Program eligibility regulations
can be found at 956 CMR 2.00.

In general, an individual is not eligible for
Commonwealth Care if his employer offers
health insurance subsidized at 33 percent of
the total premium (20 percent for family
coverage).7 However, the Connector is
developing criteria and a process for
approving individuals in this situation who
cannot afford the employer plan.

Children
In addition to creating
Commonwealth Care for uninsured adults,
the Health Reform Law increased the
MassHealth eligibility level for children
from 200 percent to 300 percent FPL.viii A
parent with income between 133 and 300
percent
FPL
may
qualify
for
Commonwealth Care, while her child will
be eligible for MassHealth. Children with
family income above 300 percent FPL
qualify for the Children’s Medical Security
Plan (CMSP), a pre-reform state program
that offers limited coverage for preventive
and primary care on a sliding premium
scale basis.

Based on a recent Connector board
decision, people with income up to 150
percent of FPL will be eligible for
Commonwealth Care without payment of
any premium. (The previous cut-off was
100 percent FPL.) For this group, there are
no deductibles and only small co-payments
for a few services.
Those with incomes between 150 and 300
percent of FPL qualify for Commonwealth
Care on a sliding-scale premium basis. For
the basic plan, the monthly premium is $18
at the bottom of the income range and $106
at the top. (The Connector has proposed to
adjust this premium scale downward
slightly.) People can elect an upgraded plan
for a higher premium. Plans for individuals
between 150 and 300 percent FPL have
deductibles and co-payments for a number
of services. Premiums may be waived
based on “extreme hardship.” The
standards for a waiver are high, however,
and the Connector exercises sole discretion
in their application.

For more information on MassHealth and
CMSP visit www.mass.gov/masshealth and
www.cmspkids.com.
The Insurance Partnership
The
Insurance Partnership provides state
subsidies for the health insurance offered
by small employers (50 or fewer
employees) to their workers, provided
certain minimum benefits are covered and
the employer contributes at least 50 percent
of the premium cost. The Health Reform
Law raised income eligibility for employee
participation in the Insurance Partnership,
from 200 to 300 percent FPL.9
For more information on the Insurance
Partnership, www.insurancepartnership.org.

For more information on Commonwealth
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Non-subsidized health plans through the
For small groups and
Connector
individuals who do not qualify for
MassHealth, Commonwealth Care or other
subsidized programs, the Connector will
offer for sale “Commonwealth Choice”
plans beginning May 1, 2007.10
Commonwealth Choice plans are not
subsidized but will have lower premiums
than plans currently available in the
small/non-group market. (Other costsharing, such as deductibles and copayments, will apply to these plans.)
Coverage for Commonwealth Choice plans
sold during the initial open enrollment
period will become effective July 1, 2007.
Young adult plans – for residents 19
through 25 without employer-sponsored
insurance - will also be offered. 11
The Individual Mandate Under G.L. c.
111M, created by the Health Reform Law,
adult residents 18 and over must have
health insurance beginning July 1, 2007. If
an adult resident obtains health insurance
effective on or before December 31, 2007,
she or he will not face any tax penalty for
2007.
As of January 1, 2009, adult residents must
have health insurance that meets minimum
standards. The Connector board is in the
process of finalizing these criteria –
referred to as “minimal creditable
coverage.”12 The Connector board issued
emergency regulations on minimum
standards for coverage last month; hearings
will be held in May. As proposed, the
standards include a prescription drug
benefit but allow life-time limits on
benefits, and deem High Deductible Health
Plans (as defined by federal law)
“creditable.”

Residents may be exempted from the
individual mandate only on religious
grounds or for non-affordability.13 The
Connector is currently establishing the
affordability schedule and developing
exemption procedures.14
The Department of Revenue will enforce
the individual mandate.15 For noncompliance in 2007, the DOR will assess
income tax due without the benefit of the
personal exemption – worth about $200.
Thereafter, the DOR will withhold refunds
from non-compliant individuals, to a
maximum of 50 percent of the minimum
applicable insurance premium, and shall
assess a taxpayer for any liability above the
withheld amount.16
One question about the individual mandate
in the divorce context is: What are the
consequences for a dependent spouse under
a support order where the obligor fails to
provide required health insurance? As
before, the aggrieved spouse may pursue a
contempt action against the obligor. But is
she (he) required to purchase insurance
while awaiting the outcome of such action?
And will she (he) suffer a tax penalty if she
does not do so? Under the law as written,
the answer to these questions appears to be
yes – unless the aggrieved spouse has
obtained a non-affordability or hardship
waiver through the DOR process. But
guidance on the application of the mandate
is not yet complete, so stay tuned.
State insurance law changes The Health
Reform Law merges non-group insurance
products into the small group insurance
market as of July 1, 2007.xvii This change
is expected to result in slightly increased
premiums for small employers and
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significantly reduced premiums for
individuals.xviii Carriers must hold open
enrollment for small group products from
May 1 to July 31, 2007, and policies
purchased during this time may not contain
pre-existing condition exclusions or
waiting periods.19
Two other important insurance changes
made by the Health Reform Law are: 1) A
requirement that insurance policies issued
in Massachusetts cover children through 25
years of age or two years past the loss of
dependent status under the Internal
Revenue Code, whichever comes first;20
and 2) a requirement that group health
insurance policies issued in Massachusetts
cover all full-time employees of a
purchasing employer at the same subsidy
level.21

Fair share employer contribution Under
the Act, an employer that does not offer
group health plan coverage to which it
makes a “fair and reasonable premium
contribution” must pay an annual peremployee assessment of no more than
$295.22 Regulations exempt employers
from the assessment if they either: 1) offer
health insurance, at any subsidy level, in
which 25 percent or more of their full-time
Massachusetts workers participate; or 2)
offer health insurance subsidized at 33
percent for individuals and 20 percent for
families, regardless of how many
Affected
employees
participate.23
employers should begin gathering
documentation now - retroactive to October
1, 2006 - as compliance will be measured
beginning September 30, 2007, based on
the preceding year’s data.

Employers In addition to its impact on
individuals, the Health Reform Law creates
new obligations for employers, most
notably: 1) the fair share employer
contribution; 2) the cafeteria plan
requirement; 3) the free rider surcharge and
4) completion of the Employer Health
Insurance Reporting Disclosure (HIRD)
form. These requirements apply only to
employers that have more than 10 full-time
equivalent employees in Massachusetts.

Cafeteria plan requirement Beginning
July 1, 2007, pursuant to section 48 of the
Act (new General Laws chapter 151F), an
employer must establish a “cafeteria” plan
as defined by the Internal Revenue Code
(26 U.S.C. §125), to permit pre-tax health
insurance
premium
payments
by
employees.24 The employer must file a
copy of the plan with the Connector. The
Attorney General will enforce compliance
with this provision.25

The law does not require that employers
offer a certain array or level of health
benefits to employees. The legislature
avoided direct prescriptions to employers
because of the potential for a preemption
challenge under the Employee Retirement
Income Security Act of 1974 (ERISA), 29
U.S.C. §§ 1001 et seq.

An employer may also adopt a flexible
spending account (FSA) plan to reimburse
out-of-pocket medical expenses other than
premiums, but the law does not require it to
do so. The only exemption from the
cafeteria plan requirement is for an
employer that pays 100 percent of premium
costs for all of its employees. The
Continued on next page

Spring 2007 • Vol. 6 No. 2

17

18

Connector issued emergency regulations in
March, to be finalized after a public
hearing on April 27.26
Free rider surcharge The Health Reform
Law establishes an assessment to be
charged to any employer whose employees
use more than a certain amount of free care
in a fiscal year. This assessment does not
apply if the employer complies with the
Section 125 cafeteria plan requirement
described above. In addition the law
exempts from the surcharge employers
with group health insurance that is the
subject of a collective bargaining
agreement and those that participate in the
Insurance Partnership.27 The formula for
the “free rider” assessment is still under
development.28
Employer
Health
Insurance
Under the
Responsibility Disclosure
Health Reform Law, affected employers
will also have to complete an Employer
Health
Insurance
Responsibility
Disclosure (HIRD) form, to report
compliance with new legal requirements.
Proposed regulations on the HIRD (114.5
CMR 18.00) were withdrawn by the
Division of Health Care Finance and
Policy, to be revised and reissued by July 1,
2007. The law authorizes significant fines
for employers that fail to file or knowingly
falsify the HIRD.
Employers that offer plans through the
Connector Small employers (with 50 or
fewer employees) will be able to offer

group plans for their employees through
the Connector. Such employers will retain
the right, subject to ERISA and applicable
insurance laws, to set criteria for employee
eligibility, enrollment and participation
levels. However, to participate, employers
must contribute 50 percent toward the
premium. For more information on
employer participation requirements, visit
the
Connector
website
www.mass.gov/connector.
Conclusion The Health Reform Law is
complex and the subject of ongoing
implementation by multiple agencies. This
article reviews in summary fashion certain
key provisions. For a detailed overview of
the law, see this author’s article in the
winter 2007 Health Law Reporter of the
Boston Bar Association Health Law
Section.29 In addition, it is highly
recommended that the reader seek regular
updates on implementation of the Health
Reform Law from one or more of the
sources below.

Clare D. McGorrian, Esq., has a
practice in Cambridge, where she
represents individuals, small
employers
and
non-profit
organizations in matters involving health
benefits and health care access. She can
be reached at 617-871-2139 or
info@cdmhealthcounsel.com.
Clare
welcomes requests for consultation in
cases involving health insurance coverage
after a divorce.

KEY HEALTH REFORM DATES
May 1, 2007
Commonwealth Choice plans offered through Connector
July 1, 2007
Employers must establish Section 125 cafeteria plans
Adult residents of Massachusetts must obtain health insurance
October 1, 2007
Fair share employer contribution goes into effect
January 1, 2008
Individual tax filings to include health coverage information
SELECT RESOURCES
MassHealth 1-888-665-9993 (TTY: 1-888-665-9997) www.mass.gov/masshealth
(select Apply for Low-Cost Health Care with MassHealth)
Children’s Medical Security Plan (CMSP) 1-800-909-2677 www.cmspkids.com
Commonwealth Health Insurance Connector (617) 933-3140
(Public Information Unit) www.mass.gov/connector
Commonwealth Care Program 1-877-MA-ENROLL or 1-877-623-7773 (TTY)
www.macommonwealthcare.com
Commonwealth Connector Employer Handbook
http://www.mass.gov/Qhic/docs/Handbook_v10_adobe.pdf (draft 2/15/07)
Division of Health Care Finance & Policy www.mass.gov/dhcfp
(Updates on implementation of certain employer provisions of Health Reform Law)
Health Reform Implementation (in general) Affordable Care Today www.hcfama.org/act
END NOTES
1

2

Chapter 58 of the Acts of 2006 (the Act) has twice been amended, by chapters
324 and 450 of the Acts of 2006. For copies of the legislation,
visit www.mass.gov/legis.
Act § 101 (creating G.L. c. 176Q), as amended by c. 324, §§ 53-57.
Continued on next page
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G.L. c. 176Q, §§ 2(a), 3.
G.L. c. 176Q, § 2(b), as amended by c. 324, § 53.
See G.L. c. 176Q, § 7; Act § 45 (creating G.L. c. 118H), as amended by c. 324, § 27.
G.L. c. 118H, § 3(a)(3).
G.L. c. 118H, § 3(a)(4); Act § 45, G.L. c. 118H, § 3(b), as amended by c. 324, §27.
An applicant will also be disqualified if he has accepted a financial incentive from
an employer to refuse coverage in the prior six months.
Act § 15, amending G.L. c. 118E, § 9A.
Act §§ 17, 19-23 and c. 324, § 18, amending G.L. c. 118E, §§ 9A, 9C.
See Press Release (March 8, 2007) at
http://www.mass.gov/Qhic/docs/seal_of_approval_pr.doc.
G.L. c. 176Q, § 5, as amended by c. 324, § 72; Act §139; Act § 90, new G.L. c.
176J, § 10, amended by c. 324, §50.
Visit www.mass.gov/connector or www.hcfama.org/act for updates.
Act §12, G.L. c. 111M, §§ 3, 4, as amended by c. 324, § 16.
Act §101, G.L. c. 176Q, §§ 3(a)(5), 3(p), 3(q), 3(s). See also Connector Press Release
(April 11, 2007) at http://www.mass.gov/Qhic/docs/Affordability_pr_4.11.07.doc
(affordability recommendations to Connector board).
Act §13, amending G.L. c. 111M, § 2(b).
Act § 13, G.L. c. 111M, § 2(b) (as amended).
Act § 94, G.L. c. 176M, § 3.
See Impact of Merging the Massachusetts Non-Group and Small Group Health
Insurance Markets, December 26, 2006, at 10 (downloadable at
http://www.hcfama.org/act/implementation.asp).
Act § 115, amended by c. 324, § 59.
See c. 324, §§ 33, 34, 36, 38, 40 amending G.L. c. 175, § 108, adding G.L. c. 175,
§ 110(p), G.L. c. 176A, § 8Z, G.L. c. 176B, § 4Z, G.L. c. 176G, § 4R.
Act §§ 50, 52, 55, 59, adding G.L. c. 175, § 110(0), G.L. c. 176A, § 8? , G.L. c.
176B, § 3B, G.L. c. 176G, § 6A.
Act § 47 and c. 324, §§ 28-32, G.L. c. 149, § 188 (as amended by c. 324, § 31).
See 114.5 CMR 16.00 (effective October 1, 2006), available at www.mass.gov/dhcfp.
Act § 48, new G.L. c. 151F, § 2.
G.L. c. 151F, § 3.
For a copy of the emergency Section 125 plan regulations, 956 CMR 4.00, visit
www.mass.gov/connector.
Act § 32 and c. 324, § 22, amending G.L. c. 118G, § 1.
Act § 44, G.L. c. 118G, § 18B(b). See Division of Health Care Finance and Policy
Bulletinfor Employers,
http://www.mass.gov/Eeohhs2/docs/dhcfp/g/regs/hcr_employer_bulletin.pdf (114.5
CMR 17.00, proposed regulations on Employer Surcharge for State Funded Health
Care Costs, withdrawn).
Downloadable at http://www.bostonbar.org/sc/hl/n10607/hl nl 0107.pdf (page 5).
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ONCE IN A VERY BLUE MOON
By Les Wallerstein

Pam and Pete began to mediate their divorce
in a state of rage. Their five-year-old
marriage bore no trace of its romantic roots
on Valentine’s Day. They had been separated
for months and not a moment too soon.
Neither offered any explanation of what had
driven them apart, and I saw no reason to
ask. They seemed the consummate
‘irretrievable breakdown’ couple.

stop the divorce?” I was dumbfounded. The
best I could think to ask was whether this
was something they both wanted?
“Absolutely” she assured me. They had
gone to counseling and decided to
reconcile, and they didn’t want to have to
remarry unless they had to. I said I thought
it was possible but I’d never actually done it
— so I’d check and get back to her.

It was a second marriage for each and they’d
had no children together. Both were selfsupporting with comparable educations and
comparably paying jobs. With no disputes
about property distribution there was little
to negotiate, and their mutual motivation to
hasten the dissolution of their marriage
made the mediation fast. The hardest part
was listening to their venomous, verbal
sparring. Each relished disparaging the
other in front of me, as if competing to see
who was more deserving of the divorce. It
was a dead heat.

I learned that it is possible. The legal
procedure to stop a divorce from becoming
final is to file a motion to vacate the nisi
judgment, supported by an affidavit. I
drafted the paperwork. They arrived
grinning and relished signing both. Pete
couldn’t resist saying that all this was a
result of “her mid-life crisis.” She shrugged
her shoulders and smiled in reply. I
mentioned that if the judge agreed to vacate
the nisi judgment Pam would have never
lost the right to keep her married name.
They left my office holding hands.

Our third meeting was our last. Pam
regretted having taken his last name and
cherished its imminent loss. Pete was
ecstatic that she’d no longer share any
family connection to him. She bemoaned
the mistake of making “him my husband”
and he finally told her what he really
thought of her tattoos. I had never met a
couple happier to divorce.

As an uncontested matter they “walked-in”
the motion and affidavit together, i.e.,
without scheduling it in advance, and
without lawyers. The next day Pam called
and was elated. I was pleased and they were
delighted at having undone the work of the
mediation.

Twenty-four days before their divorce
judgment was to become final Pam called,
and asked if I remembered her. Silly
question. When she asked “is it too late to

Les Wallerstein is a family
mediator and collaborative lawyer
in Lexington. He can be contacted
at (781) 862-1099, or at
wallerstein@socialaw.com.
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ON THE EFFECTS OF EXTERNAL SENSORY
INPUT ON TIME DILATION
Albert Einstein

Abstract: When a man sits with a pretty girl for an hour, it seems like a minute. But let
him sit on a hot stove for a minute and it’s longer than any hour. That’s relativity.
As the observer’s reference frame is crucial to the observer’s perception of the flow of time,
the state of mind of the observer may be an additional factor in that perception. I therefore
endeavored to to study the apparent flow of time under two distinct sets of mental states.
Methods: I sought to acquire a hot stove and a pretty girl. Unfortunately, getting a hot stove
was prohibitive, as the woman who cooks for me has forbidden me from getting anywhere
near the kitchen. However, I did manage to surreptitiously obtain a 1924 Manning-Bowman
and Co. chrome waffle iron, which is a reasonable equivalent of a hot stove for this
experiment, as it can attain a temperature of a very high degree. Finding the pretty girl
presented more of a problem, as I now live in New Jersey. I know Charlie Chaplin, having
attended the opening of his 1931 film City Lights in his company, and so I requested that he
set up a meeting with his wife, movie star Paulette Goddard, the possessor of a “shayna
punim,” or pretty face, of a very high degree.
Discussion: I took the train to New York City to meet with Miss Goddard at the Oyster
Bar in Grand Central Terminal. She was radiant and delightful. When it felt to me as if a
minute had passed, I checked my watch to discover that a full 57 minutes had actually
transpired, which I rounded up to one hour. Upon returning to my home, I plugged in the
waffle iron and allowed it to heat up. I then sat on it, wearing trousers and a long white
shirt, untucked. When it seemed that over an hour had gone by, I stood up and checked my
watch to discover that less than one second had in fact passed. To maintain unit
consistency for the descriptions of the two circumstances, I rounded up to one minute,
after which I called a physician.
Conclusion: The state of mind of the observer plays a crucial role in the perception of
time.

Editor’s Note: This paper was first published in the Journal of Exothermic Science and
Technology (JEST), Vol. 1, No. 9; 1938, by Albert Einstein, while he was at the Institute
for Advanced Study in Princeton, NJ. It was reprinted in its entirety in the September,
2002 issue of Scientific American, in an article entitled Einstein’s Hot Time by Steve
Mirsky. Since mediators are constantly challenged to weigh their state of mind in the
course of their work, this article remains“timely.”

“Life is like riding a bicycle.
In order to keep your balance
you must keep moving.”
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IS “TAKING OFFENSE” OPTIONAL?
By Michael L. Lavender

The answer to this question speaks to the
very core of how effectively we serve as
mediators in assisting couples to more
peaceably co-navigate the emotional and
financial trauma of divorce.
Simply put, taking offense is experiencing
emotions and behaviors such as insult, hurt,
anger,
irritation,
annoyance,
and
complaining, and also implies a certain
moral superiority over the “offending”
person’s behavior. In its pure essence,
taking offense is acknowledgement of our
personal victim hood as expressed through
our negative and stressful emotions at those
times when people and circumstances are
uncooperative.
Even our language contains deeply
embedded vocabulary –the most common
which comes to mind is the word
“justified” – which supports the notion that
the reaction of “taking offense” has a
seemingly solid, objective, and even
empirical quality that occurs as an
automatic and unquestioned response to
painfully perceived events with the same
predictability as Pavlov’s dog salivating.

inhabits our psyche known as the “ego.”
The ego’s principal survival strategy is to
live in fear and separation by projecting a
threatened worldview of people and events.
The ego – which feeds on pain and
negativity – loves to strengthen itself by
taking offense and personalizing just about
everything. The power that the ego holds
over this conditioned reaction is usually in
direct proportion to one’s sense of self
worth. Folks who consistently feel good
about themselves tend to take offense with
much lesser frequency. Whenever I notice
that I take offense over some usually trivial
event, I have practiced questioning how I
am feeling about myself in that moment,
which is never very good. This form of
inquiry exercises a muscle of awareness
that helps to erode my knee jerk impulse
toward mechanical reactivity.

The notion of “taking offense” as being an
optional response to a spouse’s unskillful
behavior is a new concept for many clients,
and needs to be introduced delicately only
after first having fully validated the
palpable effects of the other spouse’s pain
creating conduct. If clients are open, a
mediator may express the benefits of taking
Contemporary psychology and spirituality full responsibility and control over the
have masterfully described an entity that quality of one’s inner landscape by
practicing greater choice as to
Unruffled equanimity affords
how he or she will feel and
react in response to the other
parents a unique opportunity to
spouse’s pain. The
credibly model for their children divorcing
mediator may also suggest that
how to deal effectively with life’s this consciously chosen
internal composure can serve
inevitable challenges.
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as a self-given gift of emotional freedom
that does not in any way condone the
actions or behaviors of the other spouse.
Such unruffled equanimity also affords
parents a unique opportunity to credibly
model for their children how to deal
effectively with life’s inevitable challenges.
I have found that clients’ desire for relief
from their emotional pain has become for
them an increasingly strong motivator to
consider applying alternative views and
perspectives to life’s difficulties. As long as
such perspectives can be offered by a
mediator with discretion and without

attachment to result or judgment toward
clients should they remain stuck, it is
worthy of the effort, and quite frankly, a
beautiful reminder of the lessens and truths
that we all might strive toward in our own
lives.
Michael L. Lavender is an attorney
who owns and operates Center For
Divorce Mediation located at 3180
Main Street, Barnstable Village,
Massachusetts. He can be reached at 508362-1189 or ML@CapeMediation.com. For
more
information
visit
www.CapeMediation.com.

Marriage is
one long conversation,
checkered with disputes.
Robert Louis Stevenson
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TWO MEDIATION VINGNETTES
By John A. Fiske

SHUT UP!
Mediators care about word choice. We study
repeating and reframing. We eschew “nonnegotiable” and accept “feeling,” for
example, and understand the huge gulf of
meaning between “want” and “need.”
But Mom always said, “It’s not what you say
but how you say it.” On that theory, the
words we pick are not our only choice, and
our inflection or smile may be far more
important to the listener than what we
actually say.
For example, “shut up” are words we never
use in my family. They are the ultimate
rudeness, conveying a 100% lack of caring
for the other person and what he or she is
trying to communicate. So of course I never
tell a client to “shut up,” and I have great
difficulty remaining neutral if one spouse
continually tells the other to “shut up,”
which does happen in a meeting with me but
fortunately for my career choice not very
often.
So last week a healthy couple in their
thirties married less than 5 years meet me
for the first time, cracking jokes and
enjoying each other’s company while I
answer questions about divorce and their
situation. They have no children, have
agreed on who gets the cat and a complete
financial separation. We are well into this
pleasant conversation when I learn that she
earns a lot more money than he does, so I
brightly say to her, “You know, you could
pay him some alimony if you want.” She
looks at me incredulously and exclaims,

“shut UUUP,” laughing at the same time and
almost asking it as a question.
Those of us born in the 1930’s might have
used the phrase “Wow!” or, if trying to be
modern, “You’re jerkin’ my chain.” The way
she said “shut UUUP” was so musical it
sounded like a rising tone, and when I told
them that was the first time in 26 years any
client had ever told me to shut up they were
again incredulous.
Maybe it’s partly a generational thing. I’m
going to try “shut UUUP” on my
grandchildren and see what happens, though
if I’m smart I’ll check with their parents
first. This communication business ain’t
always easy, after all.

PUBLIC NOTICE
WARNING:
ONLINE PARENTING CLASSES ARE INVALID
Participation in online parenting classes DOES NOT satisfy the parent education
program attendance requirement as provided in Standing Order 1-03!
The Massachusetts Probate and Family Court WILL NOT accept Certificates of
Attendance from online parenting classes.
PLEASE ADVISE YOUR CLIENTS & COLLEAGUES ACCORDINGLY!
Editor’s note: The information above is gratefully disseminated at the request of
Christine W. Yurgelun, an attorney who coordinates court-connected dispute
resolution services for the Massachusetts Probate and Family Court. If you have
any questions or concerns please contact Christine at (617) 788-6600, or at
christine.yurgelun@jud.state.ma.us

MERCY vs. THROATS
In trying to explain to clients the power of
mediation, I want them to understand the
nature of voluntary agreement. “You don’t
have to agree to anything you don’t want to
agree to, so you have a lot of power” I say in
various ways. After two long conversations
today, one wife got it. When I said, “Because
you each want each other to agree, you are
at each other’s mercy.” “That’s right,” she
said, “instead of at each other’s throats.”
John A. Fiske is a founding
member, past president and
director emeritus of MCFM. He is
also a partner at Healy, Fiske &
Richmond, a Cambridge firm concentrating
in family law and mediation. John welcomes
your thoughts at (617) 354-7133, or by
email at <jadamsfiske@yahoo.com>.
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“The worst reconciliation
is better than
the best divorce.”
Miguel de Cervantes Saavedra
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WHAT’S NEWS?

Chronologically Compiled by Les Wallerstein
Is it Love or Mental Illness? They’re Closer Than You Think Science is beginning to
pay more attention to the chemical storm that romantic love can trigger. Recent studies
of brain scans show that being in love causes changes in the brain that are strikingly
similar to problems like drug addiction and obsessive-compulsive disorder. Dr. Helen
Fisher at Rutgers University studied people in love by examining their brains with
magnetic resonance imaging (MRI) machines. Compared with neutral photos, a lovers
picture triggers the dopamine system in the brain — the same system associated with
pleasure and addiction. (Tara Parker-Pope, Wall Street Journal, 2/13/2007)
New Jersey Civil Union Law Begins
New Jersey has become the third state to offer
civil unions, following Vermont in 2000, and Connecticut in 2005. Massachusetts is the
only state where same-sex couples can marry. Same-sex couples applying for civil unions
in NJ — like heterosexual brides and grooms — must wait three days before a license is
granted and a ceremony is performed. The state attorney general announced that gay
couples with marriages or civil unions performed in other states or other countries would
have their status recognized as civil unions in NJ. (Ellen Barry, New York Times,
2/20/2007)
Rhode Island Steps Towards Recognizing MA Same-Sex Marriages Responding to
a request for a legal opinion, the Rhode Island attorney general said his state “will
recognize same-sex marriages lawfully performed in Massachusetts as marriages in
Rhode Island.” Mr. Lynch based his opinion on the fact that RI law prohibits
discrimination based on sexual orientation, and does not explicitly prohibit same-sex
marriage. (Katie Zezima, New York Times, 2/22/2007)
North Dakota Votes to Repeal Cohabitation Law Unmarried couples living together
in North Dakota will no longer be considered criminals. The legislature voted (48 to 41)
to repeal a law that has been on the books since statehood, that considered a man and a
woman living together without being married a sex crime, akin to rape, incest and
adultery. Florida, Michigan, Mississippi, North Carolina, Virginia and West Virginia still
have similar laws. (AP, New York Times, 3/2/2007)
A Date With Destiny? July 7, 2007 is being sought after by couples around the country
as the ideal day for a wedding. More than 31,000 couples have already signed up for
7/7/07 date with theknot.com, a wedding planning web site. This is roughly triple the
number for any other Saturday that month — and nearly 20,000 more than the number of
couples who married on the corresponding weekend a year earlier. (Michelle Higgins,
New York Times, 3/2/2007)
Continued on next page
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Partner Adopted by an Heiress Stakes Her Claim In 1991 Olive Watson, the
43 year old granddaughter of the founder of I.B.M. adopted her lesbian partner,
Pat Spado, then 44, under a Maine law that allows one adult to adopt another. In
less than a year Watson and Spado broke up. In 2004 Watson’s mother died,
leaving multimillion dollar trusts to be divided among her 18 grandchildren.
Spado claimed that that as a result of the adoption she was the 19th grandchild —
thus eligible for her share. In Greenwich CT, where Watson’s parents lived, a
probate judge ruled against Spado in 2005. The court rejected Spado’s argument
that trusts cannot be construed to exclude a legally adopted grandchild solely
because the grandchild was an adult at the time of the adoption.” Spado’s lawyers
have filed an appeal…. (Pam Belluck & Alison Leigh Cowan, New York Times,
3/19/2007)
Massachusetts Will Register ‘04 Marriages
Governor Deval Patrick has
ordered the state Department of Public Health to register the marriages of 26 outof-state same-sex couples whose licenses were kept from state records by the
former governor. The move is mostly symbolic because it does not change the
marriages’ legal status. However, Patrick said he would support repealing the 1913
law that forbids couples from marrying in Massachusetts if the union is not legal
in their own state. (Katie Zezima, New York Times, 4/2/2007)
Proposed Repeal of 1913 Law Could Lure Gay Couples to Massachusetts Gay
couples from across the country could be getting the green light to marry in
Massachusetts after the governor and two of the state’s other top political leaders
said they support repealing a 94-year-old law that has blocked the practice. “I
know that the 1913 law has sort of smelly origins,” Deval Patrick said. “I think it’s
outdated. If it passes the Legislature and comes to my desk, I’ll sign it.” (Steve
LeBlanc, AP Writer, Boston Globe, 4/8/2007)

MCFM NEWS
ANOTHER WEB SITE UPGRADE!
Expanded search options…
Last year MCFM’S web site <www.mcfm.org> completed its most significant upgrade
since its creation. Since then some new, search functionality has been added. In addition
to searching for mediators by last name OR by city/town, online searches can now locate
mediators by zip code — expanded to surrounding communities in intervals of 5, 10 or
15 miles. Check it out!

NEXT EXECUTIVE COMMITTEE &
BOARD OF DIRECTORS MEETING
Monday, May 21, 2007
5 PM: Executive Committee
6 PM: Directors
In the Office of Mark I. Zarrow, Esq.
Lian, Zarrow, Eynon & Shea
34 Mechanic Street
Worcester, MA 01608
(508) 799-4461
<mzarrow@lzes.com>
Directions to Mark’s office are available online at mcfm.org

Abstinence Classes Are Found Ineffective Students who participated in sexual
abstinence programs were just as likely to have sex as those who did not,
according to a study ordered by Congress. The federal government spends about
$176 million a year promoting abstinence until marriage. (AP, New York Times,
4/15/2007)
Texas Legislators Push Marital Counseling Counseling Proposals that would
encourage couples to undergo premarital education, extend the waiting period for
divorce and provide the option of covenant marriage are under consideration in the
Texas Legislature. Social conservatives are pushing the measures and the Texas
chapter of the National Association of Social Workers opposes them. (AP, New
York Times, 4/15/2007

PLEASE EMAIL ANY AGENDA ITEMS FOR CONSIDERATION TO:
Lynda J. Robbins at <ljrobbinsesq@verizon.net>, or to any other officer,
all of whom are listed in the DIRECTORATE on page 39

MCFM’s ANNUAL MEETING
Wednesday, June 13th@ 2:00 PM
Wellesley Community Center
219 Washington Street (Route 16)
IMMEDIATELY FOLLOWED BY...
Continued on next page
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MCFM'S NEXT, FREE
PROFESSIONAL DEVELOPMENT WORKSHOP
Wednesday, June 13th
2:00 p.m. - 4:00 p.m.
MARITAL MEDIATION:
HOW COUPLES CAN USE MEDIATION TO
CHANGE THE TERMS OF THEIR MARRIAGE
The most obvious choice for most couples in conflict may be divorce but there
is an alternative for many. In this workshop, we will discuss the concept of
marital mediation, issues to focus on, how it differs from divorce mediation and
how to promote its use as part of a mediation practice.
PRESENTED BY:
John A. Fiske, Esq.
Lynda J. Robbins, Esq.
& Laurie Israel, Esq.

MEDIATION PEER GROUP MEETINGS
Merrimack Valley Mediators Group: We are a group of family law
mediators who have been meeting (almost) monthly since before the turn of
the century! The criterion for membership is a desire to learn and share.
Meetings are held at 8:15 AM on the last Tuesday of the month from January
to June, and from September to November, at the office of Lynda Robbins,
11 Summer Street, Chelmsford. Please call Lynda at (978) 256-8178 or
Karen Levitt at (978)458-5550 for information and directions. All MCFM
members are welcome.
Metro-West Mediators Group: The Metro-West group (usually) meets on
the first Friday of the month at the home of S. Tracy Fischer, located at 120
Cynthia Road, in Newton. Monthly meetings begin at 9:15 AM and are open
to all MCFM members. Please call (617) 964-4742 or email
<tracyfischer@rcn.com> for confirmed dates and directions.

Wellesley Community Center
219 Washington Street (Route 16)
Driving Directions online: www.mcfm.org
FOR ALL MCFM MEMBERS & THEIR GUESTS
LIGHT REFRESHMENTS WILL BE SERVED

WHAT’S HAPPENING ON OCTOBER 19TH?
MCFM’S 6th ANNUAL
FAMILY MEDIATION INSTITUTE
8:30 AM - 5:00 PM
Wellesley Community Center

HELP BUILD AN ARCHIVE!
In the spring of 2006, MCFM entered into an agreement with the
Department of Dispute Resolution at the University of Massachusetts to
create an archive of Massachusetts family-related mediation materials. The
two key goals are to preserve our history and make it available for research
purposes.
We’re looking for anything and everything related to family mediation in
Massachusetts — both originals and copies — including: meeting agendas
and minutes, budgets, treasurer’s reports, committee reports,
correspondence, publications, fliers, posters, photographs, advertisements
and announcements.

SAVE THE DATE!
10/19/2007

We need your help to maximize this opportunity to preserve the history of
mediation in Massachusetts. Please rummage through your office files,
attics, basements and garages. If you discover materials that you are
willing to donate please contact: wallerstein@socialaw.com.
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EMAIL: DOR CSE WEBSITE www.dor.state.ma.us
Editor’s Note: The following email exchange occurred between February and
April, 2007. If you have comments or suggestions for the DOR CSE web site or
problems reaching staff, please contact Cheryl L. Traina at (617) 887-7611 or
trainac@dor.state.ma.us
From: Kathleen A. Townsend, Esq., Divorce Mediation Group
kathleen@divmedgroup.com
I just ran across an oddity last week while mediating with two pro se clients who
had been using the DOR CSE website to look at a post divorce modification of their
child support. They found two worksheets – one labeled “long form” and one
labeled “short form” (not to be confused with financial statements - these are actual
child support worksheets with these labels on the DOR website). In their particular
case, there was a $20 per week difference in the amount of support depending on
which sheet was used.
Has anyone else run across this? I did try to call the 800# but didn’t want to wait
to talk to someone. I also emailed our local DOR legal office supervisor, but have
not heard back from anyone. It’s not a big deal, but I hate these kinds of things
when you have no explanation to give a client.
From: Cheryl L. Traina, Director of Customer Service
trainac@dor.state.ma.us
Thank you so much for your feedback regarding the online long and short forms for
the Guidelines. We have removed the long form, which was incorrect and should
not have been there. I am the designer and web editor for the website and love to hear
from customers. Customer feedback has helped our website to become better and
better. If you ever have any comments or would like to see something changed or
added, just let me know.

(http://www.dor.state.ma.us/apps/worksheets/cse/guidelines-short.asp) that you
might find interesting.
Previously, when customers clicked on the links within the worksheet (e.g., Section
G(1), Chart A - Basic Order, etc.), they merely went to the first page of the
Guidelines. They then had to scroll through it to get to the sections we were
referencing. Not very customer-friendly. (This was the case because the Guidelines
are actually on the www.mass.gov/courts website, not ours.)
However, we worked with the courts to establish links between the two websites and
now when a customer clicks on Section G(1), they go right to the “Health
Insurance, Uninsured and Extraordinary Medical Expenses” section!
Without your previous feedback, I would not have been analyzing that page and
noticing possible improvements. It’s people like you that help to make our site a
better tool for our customers. Thank you very much.
From: Kathleen A. Townsend, Esq., Divorce Mediation Group
kathleen@divmedgroup.com
Thanks for sharing the update. Those of us who have been around for a while are
so used to living with, ignoring, accepting, and cursing at sluggish bureaucracies
that sometimes seem to move backwards rather than forward. You are a breath of
fresh air. Feel free to forward this email to you boss.

CORRECTIONS & CLARIFICATIONS

From: Kathleen A. Townsend, Esq., Divorce Mediation Group
kathleen@divmedgroup.com
Well, knock me over. My faith is restored that someone is listening. Cheryl, Thanks
for taking care of this. I almost can’t believe that the system responded to
consumer feedback. It is rare that you get to see something changed without
waiting for bureaucracy to get out of first gear.

In the winter, 2007, printed edition of the FMQ, Dr. Rina Folman was the primary writer
in the article she co-authored with Dr. Steve Nisenbaum. The printed edition
inadvertently listed Dr. Folman as the second author. The online edition of the winter
FMQ has correctly listed the authors of THE MEDIATOR’S TOOL KIT,Transference and
Countertransference, Part II.

From: Cheryl L. Traina, Director of Customer Service
trainac@dor.state.ma.us
Since writing you last, I made a few more changes to the Guidelines Worksheet

Readers are encouraged to report errors and omissions,
or to request that mediation-related events be publicized
in the FMQ, by emailing wallerstein@socialaw.com
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ANNOUNCEMENTS

COMMUNITY DISPUTE SETTLEMENT CENTER
Building Bridges o People to People o Face to Face

NOMINATIONS FOR THE ANNUAL
JOHN ADAMS FISKE AWARD
FOR EXCELLENCE IN MEDIATION ARE OPEN!
In 2005, MCFM established the annual, John Adams Fiske Award for Excellence in
Mediation. Anyone who has shown excellence in and/or contributed to family mediation
is eligible to win. This year's award will be presented at MCFM's 6TH annual Family
Mediation Institute on October 19, 2007.
Please submit nominations to:
Lynda Robbins at ljrobbinsesq@verizon.net

60 Gore Street
Cambridge, MA 02141
Established in 1979, the CDSC is a private, not-for-profit mediation service
dedicated to providing an alternative and affordable forum for resolving conflict.
CDSC also provides training programs in mediation and conflict management to
individuals and organizations. For more information please contact us at (617)
876-5376, or by email: cdscinfo@communitydispute.org, or at our web site:
www.communitydispute.org.

THE MASSACHUSETTS UNIFORM MEDIATION ACT
“MASSUMA” WORKING GROUP
Welcomes input from everyone in the mediation community!
Go online for updates, reports, committee links and contact information.
www.massuma.com
MEDIATORS: YOUR SEARCH FOR
ELECTRONIC FAMILY LAW HAS ENDED!

THE FMQ WANTS YOU!
The Family Mediation Quarterly is always open to submissions, especially from new
authors. Every mediator has stories to tell and skills to share.
To submit articles or discuss proposed articles
call Les Wallerstein (781) 862-1099
or email wallerstein@socialaw.com

FAMILY LAW RESEARCH
NOW A USER FRIENDLY, MOUSECLICK AWAY!
The Massachusetts Family Law Source Book edited by MCFM past president
Michael Leshin quickly became a classic, annually updated resource. The 2007
edition is a combined “Sourcebook & Citator”(co-edited by Phyllis Federico) that
for the first time includes a searchable disk in PDF (Portable Document Format)…
so anyone can research ALL the leading cases and statutes on virtually every
family law subject. PDFs are readable by ALL computers thanks to free soft ware
available online. Call (800) 966-MCLE for information.

IT'S TIME TO SHARE YOUR STORY!
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MCFM
THE LEADER IN MASSACHUSETTS MEDIATION

F
I
R
S
T

• to develop and implement standards of practice
for mediators
• to develop and implement certification &
re-certification for mediators
• to require certified & re-certified mediators
to carry malpractice insurance
• to develop and implement an interactive web
site for Massachusetts mediators & clients
• to develop and implement a complaint policy
for clients
• to organize “Gatherings” of mediators
in New England
• to sponsor annual, one-day mediation “Institutes”
• to offer printed & online mediator
referral directories
• to create the annual John Adams Fiske Award
for excellence in mediation
• to publish newsletters of Massachusetts
mediation news, available online
• to publish a quarterly Massachusetts journal
devoted to family mediation, available online

Family Mediation Quarterly

JOIN US
MEMBERSHIP: MCFM is open to all practitioners and friends of family mediation.
MCFM invites guest speakers to present topics of interest at four, free, member meetings
annually. Educational meetings often satisfy certification requirements. Members are
encouraged to bring guests at no cost. MCFM members also receive the Family Mediation
Quarterly and are welcome to serve on any MCFM Committee.
All members are listed online at MCFM’s web site, and all listings are “linked” to a
member’s email. Annual membership dues are $90, or $50 for full-time students. Please
direct all membership inquiries to DeLaurice Fraylick at <masscouncil@mcfm.org>.
REFERRAL DIRECTORY: Every MCFM member is eligible to be listed in MCFM’s
Referral Directory. Each listing in the Referral Directory allows a member to share
detailed information explaining her/his mediation practice and philosophy with
prospective clients. The Referral Directory is printed annually and mailed to all
Massachusetts judges, and to each listed member. The most current referral directory
is also available online at www.mcfm.org. The annual Referral Directory fee is $60.
Please direct all referral directory inquiries to Jerry Weinstein at
<JWeinsteinDivorce@comcast.net>.
PRACTICE STANDARDS: MCFM was the first organization to issue Practice
Standards for mediators in Massachusetts. To be listed in the MCFM Referral Directory
each member must agree to uphold MCFM’s Standards of Practice. MCFM’s Standards of
Practice are available online at www.mcfm.org.
CERTIFICATION & RE-CERTIFICATION: MCFM was the first organization to
certify family mediators in Massachusetts. Certification is reserved for mediators with
significant mediation experience, advanced training and education. Extensive mediation
experience may be substituted for an advanced academic degree. MCFM’s certification
and re-certification requirements are available on-line at www.mcfm.org.
Every MCFM certified mediator is designated as such both online and in the printed
Referral Directory. Certified mediators must have malpractice insurance, and certification
must be renewed every two years. Only certified mediators are eligible to receive referrals
from the Massachusetts Probate & Family Court through MCFM.
Certification applications cost $150 and re-certification applications cost $75. For more
information contact Lynn Cooper at <lynnkcooper@aol.com>. For certification or recertification applications contact DeLaurice Fraylick at <masscouncil@mcfm.org>.

Spring 2007 • Vol. 6 No. 2

39

DIRECTORATE
MASSACHUSETTS COUNCIL ON FAMILY MEDIATION, INC.
23 Parker Road, Needham Heights, MA 02494-2001
Local Telephone & Fax: (781) 449-4430
email: masscouncil@mcfm.org
web site: www.mcfm.org
TOLL FREE: 1-877-777-4430
OFFICERS
President
Vice-President
Vice-President
Secretary
Treasurer
DIRECTORS

DIRECTORS
EMERITUS

Lynda J. Robbins, 11 Summer Street, Chelmsford, MA 01824
(978) 256-8178, ljrobbinsesq@verizon.net
Kathleen A. Townsend, Divorce Mediation Group, Inc.,
1441 Main Street, Springfield, MA 01103, (413) 733-4444,
kathleen@divmedgroup.com
Marion Lee Wasserman, 199 Wells Avenue, Suite 201,
Newton, MA 02459, (781) 449-4815, marionlw@comcast.net
Jonathan E. Fields, Fields & Dennis, LLP, 20 William Street,
Suite 165, Wellesley, MA 02481, (781) 489-6776,
jfields@fieldsdennis.com
Mark I. Zarrow, Lian, Zarrow, Eynon & Shea, 34 Mechanic
Street, Worcester, MA 01608, (508) 799-4461,
mzarrow@lzes.com
Lynn K. Cooper, Robert V. Deiana, S. Tracy Fisher, Howard I.
Goldstein, Mary T. Johnston, Michael L. Leshin, Harry E.
Manasewich, Steven Nisenbaum, Patricia A. Shea, Mary A.
Socha, Debra L. Smith, Laurie S. Udell & Les Wallerstein
John A. Fiske, Janet B. Weinberger,
Jerome Weinstein & Barbara N. White

ADMINISTRATOR DeLaurice Fraylick, 23 Parker Road, Needham Heights, MA
02494-2001, (781) 449-4430, email: masscouncil@mcfm.org
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